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OF TiUS COUNTY OF NEW YORK 




THE PEOPLE OF THE STATE OF NEW YORK 

against 

MAE WEST, ET AL. 

#**•##*■»•#**#*#*#**** 


The People of the State of New York by Joab H. Benton, 
District Attorney, for their Bill of Particulars of the 
Indictment herein alleges 


FIRST* 


That the defendants and each of 
exhibited said play "The Pleasure 


following capacities? 


The defendant, Mae West, as author and director 


The defendant 


enaant, Charles Edward 


ana 


isting 
And t 


ing respective rolest 


t * • 


♦ » < 


Stsn Stanley 
Alan Brooks 

Jay Holly 

William Augustin 
Camelia Campbell 
Edgar Barrier.. | 
Elaine Ivans .. 
Leo ItoiiS *••«**• 
Lestei’ Sheehan. 
Wally James.... 
Martha Vaughn.. 

Ed Hearn.. 

William Sellg.. 
Herman Lenzen.. 
Julia Chi drey. 
Margaret Bragaw 
Anna Keller.... 

Jane Rich. ..... 

Frank Leslie... 
William Cavanaugh 
Charles Qrdway... 
Chuck Connors, II 
Fred Dickens,..*. 


Stanley Smith 
Rodney Terrill 
Tom Randall 
Steve McAllister 
Dolores 
Ted Arnold 

Hary Ann 

The Bird of Paradise 
Lester Qusen 
Edgar "It" Horton 
Nell Morton 
Toto 

Fritz Otto 
Herman Otto 
Flo ) 

Girls with Dolores 

& Eandall. I 


Bobb; 


Y 

Jewel 
Jane 
Bill 
Bradley 

Peaches 

Chuok 

Joe 





































r 


-g- 


Gene Drew Bunny 

Albert Dorando. Reno 
Lev; Lorraine. • • Ray 
JoHuddle3ton..• Billie 
Walter MaoDonald#...Sonny 

Gene Pearson .The Male Joritzft 

Howard Chandler ... The Varsity Kid 
James F. Ayers ♦.♦•Ripley Hethorington 
Augusta B.Boylston. Mrs. Botherington 
Marguerite Leo ... Lizzie ) 

Kate Juiianne .... Maggie ) Scrubwomen 
May Davis .... Tillie) > _ 

Sdvard Boseman •♦ • •Burbank* Chief of Pol; 
Joe Delaney •••• An officer 
Robert Cooksey ••«• Sug&rfoot. 


Robert DeMarcho 

Jaraac Clark 
Charles Zlatoff 
Geoi'ge Cartier 

Philip Kirsehon 
Philip Grossman 
Riohard Read 
Fred Carlton 
Jack Denton 
Harry Boner 

Rudolph CoruiIIl* 
Tommy Denton 
Frank RIndhage 
Frank Spenser 


(Guests at tho oarM) 


Kuni Harn 
iou Le.is 

SECOND; 


# • 


Servant 


The scenes, tableaux, incidents, parts, 
words, lines, passage:: and portions of She Pleasure Man 
charged to depict and deal with the subject of 3ox degen¬ 
eracy and sex perversion. 





fl 














a high falsetto voice* Stanley exclaims* ®Why, it:; a con¬ 
vention. n Ha then addresses one of these characters, saying 
"Ifhat are you, a Jolson?" To which this character replies* 


ings a song on one kneo. I sing it on two 


knees 


Three more of the same type of male characters 
afterward come on walking and talking in a very effeminate 


manner 


tnanagor,HcAliister (V/illia® 


Augustin) :*I told you it was a convention. 


These are some 


more delegates." 


(J 


a: 


Two other characters, Mr and Mrs Hetherington, 

as P. Ayers and Augusta E. Boylston) aro on the stage 

Mrs flethorington, indicating these males. 


at this time. 


,. lw are actinB Ilk. “tairics", that is, mlo 4„en«at«, 

- 1.v - Air rtV‘0 ttrt nuoer. n He 


c ann o t uric 6 r ti t a nt i 


answers 


The word n Queer 11 ^ 

understood among perve 


onnectioa. 


Mir practises, to moan, that the persons doslpatcd a. 

queer" arc male degenerates. 

i little later in the same act, The Pleasure Kan 

.. UnioT-aa (Camelia Campbell, 
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5 r S".Bunny 

Albert Dorando. Rono 
Lev; Lorraine,,, Hoy 
JoHuddloston..• Billie 
falter MacDonald.»,,Bonny 
Gene Pearson .....The Male Jeritza 
Howard Chandlor *., The Varsity Kid 
Ja«K 2 s F m Ayers ....Ripley Hetherington 
Augusta E.Boylston. Mrs. Gatherington 
Marguerite Leo ... Liable ) 

K.ete Julianna .... haggle Scrubwomen 
May Davis .... Tillie) 

Edward Rose^an ... •Burbank, Chief of Police 
Joe Delaney .•.• An officer 
Robort Coolcsey .... Sugarfoot* 

Robert DeJiarche 
Jamas Clark 
Charles Zlatoff 
George Cartier 
Philip Kirschen 
Philip Grossman 
Richard Read 

Fred Carlton (Guests at tho oarty) 

Jack Denton 

Harry Boner 

Rudolph Coraiiilo 

Tommy Denton 

Frank Rindhage 

Prank Spenser 

Kuni Hara .... Servant 
Tod Lewis 


SBCOJJD: 

The scenes* tableaux* incidents* parts* 
words* lines, passages and portions of The Pleasure kan 
charged to depict and deal vrith the subject of sox degen- 

oracy and sex perversion. 













ACT I. 

•fhe scene between Bird of Paradise (beo 
Howe) and Stanley Smith (Stan Stanley), howe, a jaale ebarac- 
ter* playing the part of a female impersonator, and giving 
every appearance of being a male degenerate by hie actions | 
and manner of speaking* is asked by Stanley* "What kind of I 
an act do you do?" Howo replies* "Oh* I got down on toy \ 

knees. I am a female impersonator." Two niore of these 
male characters* who* throughout the play act and give every 
outward evidence of being "fairies* or flttle degenerates* come 
on the stage* walking in an effeminate manner and talking in 
















































* high falsetto voice. Btanloy exclaims: "Why, Its a con¬ 
vention." Ha then addresses one of tho so characters. 


3aylng 


"What are you, a Jolaon?" To which this character replies: 
"Jolson only sings a song on one knoB. I sing it on two 


knoes," 




Throe moro of tho same type of malo characters 

afterward come on walking and talking in a very effeminate 
manner a Stanley says to the stage manager ,McAllist<>r (Williai 
| Augustin) I *1 told! you it was a convention. Those are some 

moro dologato3. n 

Tno other characters, Mr and Mrs Hethorihgton* I 

(James F. Ayors and Augusta E. BoyIston) aro on the stage :J 

et this time. Mrs Motherington, indicating those males, 

rho are acting like "fairies", that Is, male degenerates, 

rays* "I cannot understand them they arc so 

answers: "I'es, they are queer." 

Tho word "Queer", when used in this connection, 

is well understood among perverts and people acquainted with 
their practises, to mean, that the persons designated as j 

**queer" arc male degenerates* 

_A little later in the same act, The Pleasure Man, 

(Rodney Terrill ~ Alan Brooks) and Dolores (Camella Campbell) 

are seated on a bench, engaged in a -love scene, 
these male characters hereinbefore alluded to, who are 


Two of 


etching 


The first 


5 malo impersonator: "Did you ever have a chronic love 
flair?" Second ditto: "Yes, but his wife found it out." 
ieBO male characters wero acting in a manner common to male 
-rverts, wfUKln* and talking in a very effeminate way, ware 
i male attiro at the time they had this conversation, 

L the oo-caUed female Impersonators in this act. 


v.!or$ 


A fittlo later, two of tho same chr factors go t' 


Stanley 


broom, touches one of the 


jfch the 
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This character thereupon gives a loud screau or «boop> in a 

*■ 

falsetto voice, and leaps off into the wings* 

Two acrobats, Fritz Otto and Herman Otto/dilliam 

: and Herman Lensen) come on the stage ana havo a con- 


¥- 


Stanley and McAllister 


They explain 


performance. 



that the third member of their troupe is injured, but they 
can put the act on* They go in 

la the course of T/hlch Lensen is attempting to balance S 

m . 

| in the air, on his hands, fihein 

Wl 


London 


buckled 


around the waist with a strap, out. before the finale of this 

0 

set, that is just at the point where he balances Selig on 
bin hands, ho loosens his belt and lots it drop to the 

This causes his trousers, which are vary slae, to 


floor- 


body 


Then, while he is balancing 

Selig in the air, ha lets them slip down, close to his body 
t0 that Selig's head and shoulders disappear inside of the 
trousers of her.sen, bringing Selig's head to a point appro*- 
imatel- .here Lenzen's private par ls would be located. Selig . 

ahoM head and shoulders are buried in Lena's trousers,**** 

sowing his head about in the vicinity of 


beArea’s 


oarts. 


rung 


is the climax Of the first act 


ACT II. 


female 


nators, 


o ^ 


change 


three 


'wearing nothing 


; 9 ^iik ctoclcing- and bloomers* Aft-i feXultSiting them 
twee in this costume in their dressing room, they all put 
klaonas and ono of them hoginb to sow . u a pH#® 
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latarial. Chuck Connors, Q f conos on with his dancing 
irtner, who is also on© of those so-called female impor- 
onators and who acts and talks in a very affeminate wa;y# 
lying ©very outward appearance or being a male degenerate 
They have a talk about their dance act* Connors* partner 
exit3* Connors then talks with Stanley in which he says 
thst the actions of his partner are queer to him. Connors 
also states thit his oartner has been, with him ior two 

ipi 

I weeks and has been making lamp shades during his off-time* 
Immediately after this remark, the partner comes back on 
the stage and Stanley asks him li he mokes lamp shades* 
This charqcter, who is walking end 'calking in a very off- 




eminate 



t_3 * 1 

f Sff: 


rs to Stanley and Connorst ,l xco ? make 

to hove 

lovely lamp shades* Would you like/m© make you one?* 1 
Stanley says! w Ses* Tt And this character replies* 
ii^ll right. I'll bring it up myself.” Connors* dancing 

partner then leaves the stage and Stanley goes off the j 

also. In a short tine, Stanley returns carrying a 

red lamp shad©* 

Lester Queen (Lester Sheehan) also one of the same 
type, so-called female impersonators heretofore alluded to, j 
enters, walking and talking hi the usual effeminate way, 

loots The Bird of Paradise (too Howe) and tails Howe j 
that a big party is being given that night by on. W& : ,'M»ll 


ana 


n 


(Kd Hearn) and that everyone is invitee. Be also says! n l°u 


kind 




our other so-oallecl female impersonators come out 


and 


Tiiey all eay that they will be present# one remarking# "I'll 
wear my Poirot gown . n Sheehan then enter# rhe dressing room 

of The Pleasure Mon and invites him and Stanley to the 
party# saying to Stanley! "You are coming# aren't you,dear?® 
frti5.aU Stanley replies 1 ®Yoa# if I don't die.” 















Lator in this aot, Stanley run* upotalr*, into tho 
dres&lng room of the ao-oallod lomale imp*r*onator* # *nd on 
opening the door* Ihlli male character* all saro/un in a loud # 
ahrill* feminine voice. 

At tho climax of tho second «ct # Tho bird of Pared!*# 
Loo nowo, remarks to Brooks, Tho Pleasure non, " ! y° u ar0 0 

w 


/ 

, 


mu 


ACT I IT. 


Tho ocono oi‘ this act la at Toto's house. A numb or 
of thcce so-oaUed female impersonator:;, that 1 b, mon dressed 
a£ W 08 r,n, and by their talk and actions giving every outward 
appearance or being mole degenerate*, are present, danoing 
with other males. Toto stands on a platfor* in the center of 
the state, introducing various guests who sing and danco. Ho 
introduces one of these so-oalled female impersonators, a man 
dressed in woman's clothing, who sings a song sntitlcdJ "1 am 
the Queen of the Beaches." This character Is known as PoaoheJ 

(Chtrle? Ordroy). Ho sings this song in such a 

, qivipffH^ thftt it sounds lik* 

lavt Tford of tho acntencQ is sluxroc, - 

, t „ ^ Hhn SitchL'S." Tho innuendo or insinuation. 

i*I the Queen oX tho c 

. u 4- fVir ^n<»nr tho Queon of tho Bitches 
in this song is that the singer 

or Fairies• 

Another of those males in woman's attire, sings a 

song, containing the words: "What I had ho took. I thought I 


manner 


would toise U f 


him 


All this v/a 


innuendo 



tnlnod In tlio liuoe 


*! *5 

4- M 


thv t the aingor exi>«oted to poi’petratej*® 


sodomy on sonoono, but one wn» v«rpotrnt <t on hi*. | 
Toto (Ed Hu m) sines two son^. 'the first song 
about "Cruising along tho niver looking for • Moan." The innuen 


word 


mule 


i« 


p*nia 


male .'Wilt 
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| 

Toto also sings another song, in which occur the words;"Officer 

mo pat your horse* Isn*t it coarse? Uy f hasn*t it grown 

since June?* v ,M?; ^ ^ ^ * * '*• 7 

The word "horns*, when used in this connection, 
moans "male ponio* and the innuendo contained in this song 
is thv t the singer desires to handle the male penis of the 
person he io singing it to. 

This v/holo scene in Toto* 3 apartment is a repre¬ 
sentation of a n drag* or "fairies 1 hall*, that is, a ball 
given by i&sXo degenerates, in which they appear in female 




costune. 


There 


female 


on the stage, dancing with aach other and with other men In 
male attire and by their speech and actions giving every 
outward appearance oi >eing male *i#gjiog 9 Fiiw®s# 


7 


THIRD; The words, lines and passages, together with a 
general description of the scenes, tableaux, parts and 
! portions thereof, which are obscene, indecent, immoral 

and impure. 

ACT I 

! i'be curtain rises on a scene depicting the back j 

stage of a small town vaudeville theatre on Monday morning. 
There are four women on the stago scrubbing and a number of 

stage hands shifting scenory, etc# 

The following dialogue takes place among the scrub- 

women. The first scrubwoman, Lizzlo, walk3 along the stage, 

- wriggling her buttooko, which are very prominent. She say31 j 

wi u & ve got .K." The second sclubwoman, Masrlct "fp.3, more 

ti.un oncu." Uzzies "Oh, I*vo had my time.” Maggie:"Sura, j 

with the whole Fir© Department.* 

Utanloy Smith (Stan Stanley) enters and converses 
With UeAlliste* (William Augustin) * Btaritey is wearing one 






















-8- 



black shoe end one brown shoe* McAllister* noticing this* 
says to hlai iWhat Is the idea of the different shoes?" Stan¬ 
ley answers!•The woman lied to me* said there was nobody 


home . 0 


/ 


Other characters make their appearance for rehearsal* 


including Edgar Morton (Wally Jamas) 
Vaughn)* Tom 



i Nell Morton (Martha 


Randall , (Jay Holly) and 






(Caaelia Campbell) appear with their four dancing girls. 
(Julia Childrey, Uargaret Bragaw, Anna Keller and Jane Rich, 

led Arnold (Edgar Barrier) comes on and is engaged 

as ail electrician. The Bird of Paradise (Leo Howe) «b| 4H 
He is one of the male characters who afterwards appear in 


female 


manner 


outward appearance of being a "fairy" or male degenerate 
He is asked by Stanley: "What kind of an act do you ao?" and 
replies: "Oh, I get down on my knees; I am a ionale Inperson- 


ator* n 


characters 


tenley 


ressing 


to which this character replies: "Jolson only 
knee. I sing on two knees." 


in^s on one 


and. 


L Augusta 
His name 


in the play is Rodney Terrill (Alan drooks)* He engages in 


Randall 


Act. putting his arms around them and caressing theis* giving 


woman 


he moots* 


He also meets Dolores* talks with her* kisses and 

caresses her; both sit on a bench on the stage. 

Three more of those male characters, who act like 

j 

male degenerates, enter. Stanley on seoing and hearing them, 
remarks to Augustin: ."I told you it was a convention, there 
ara soma more delagataue 1 * Mr and Mrs Hatsharington ara prasant 

t 


t 
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cnd Mrs Hetherington says* *»I 


Indicating 


* t understand them, they 

meters wrIking and talking 


women 


Ur Hetherington says* "Yes, they are queer 


A little later in the same act, The Pleasure Man and 


Two 


Dolores are seated on a bench engaged in a love scene, 
of these cale characters, who act- and talk like fairios or 
degenerates are watching them and they have the following 
dialogue* First female impersonator* ”Bid you ever have a 
chronic love affair!" Second dittoi «Xos, but hi a wife found 


it out." 


Later, as two of those sane characters go off the 


stage, Stanley touches one of them in the backside with 


broom, 


Thereupon this man gives a loud scream or whoop, 
a woman, in a high voice and leaps off into toe rings. 


like 


Two acrobats. Frits Otto and Herman Otto, (;,illiam 

cu the stage and have * eonver- 



Selig and Herman Lenzen) c 
sation with Stanley and McAllister. They explain that *he 

third member of their troupe is irflired, but they can put 

the act on. They go into an acrobatic performance, In 
the course of which benzen is attempting to balance Sells 
in the air, on his hands. When henzen enters, he has on 


a very 


wide pair of trousers, which are buckled tightly 


around the waist with a strap, but before the finale oi this 
act, that is, just at the point where he balances Bell 2 on 
his hands, he loosens his belt end lets it drop to the 
floor. This causes his trousers, which are vory wide, to 
sag out from his body in front. Then, while ha is b&lano- 


body 


and 


\ 

mm 


trousers of Lenson, bringing Bollg'o ho&i to a point approx^ 
Imatoly where Ionaan'a private parts would be located. 


WllOLU hO 


a 


buried 


moving hie head about In the vicinity of Lenten 


private parts. 
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[ 'Ptf:®Wtaln rang down during thi3 scene, which 

Is the climax of the first act* 

] ACS II. 

j| The curtain rises on this act and discloses a scene 

shoring a portion or the stage ana four dressing rooms; two 
of the dressing rooms are on the stage level and two are 
upper rooms, with a stairway on the right leading to the 

upper rooms* The roota lower right is the dressing room of 

Tirrcll, liis Japanese valet, Stanley, Selig and Lenzen. 

Tho room on tho lower left is the dressing room of Dolores 
slid BandaH. Hoorn upper right is the dressing room of The 


Bird of Paradise, four other males of the same type, that 
is, so-called female impersonators. The room upper leit 
is the dressing room of the four dancing girls, Bio, Bobby, 

Jewel and Jano* 

Shortly after the curtain goes up, four male 
ohsracters (So-oalleu female impersonators) dressed in fe¬ 
male attire, oome on ^he stage, go to tus upper right dress¬ 
ing room, and assist each other in disrobing* They strip to 
the waist and are then attired in silk bloomers and silk 
stockings ami are bare from the waist up with the exception 


thro 


They 


11 7 ,ut on kimoaas and one of them sits down and begins to 
sev; on a piece of wWte material. 

* 

The four dancing girls enter the upper left dressing 
room in street attire, take off their outer garments, appearing 
in step-ins or bloomers and brassiera and proceed t:> make up. 

Chuck Connors, II, appears on the stage with Ms dnn- 
cing partner (another one of these so-called female JUaperson- 
.tors) . They have apparently just finished their act on the 


and 


Connors* 




tage. Connors 


with Stanley in the courie of which Connors eayst n that the 





















1 
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I. 

action* of hi9 danolng partnor aro queer* Connors further 
says that ho has boon with him for two weeks and that h* aakm 
lamp shades during his ofl'-time. Immediately after this 
remark, Connors' danolng partner coass back on the stags* 

Be starts to go upstairs to the upper dressing room* Stanley 


turning 


aska him, at thi3 time, If he mokes lamp shades, 
tho stairs and speaking in a very effeminate way, the dancing 


partner says* "Xcs, I make lovely lamp shades. Would you 
like to havo me moke you one?" Stanley replies: "Xos. n 
To which the dancing partner says: "All right, I* H anl£e - 

ono and bring it up myself." 

Tho character known in tho pin as Morton (Wally 

Jchiob) thon comes on the stage, as if he hm. ,!u. t finished 
his act and has tho following dialogue with Stanley. 

Stanley* "Did you moke thorn laugh?" 

Morton* "Why* there ain't a dry seat in the house." 

Stanley afterwards goes off stage and in a short 
B returns with a rod lamp shade. Ho then, goos into the 
dressing room of The Ploasuro Man, Tirrell, and they haw* 

a dialogue, *8.follows* 

Stanley* "Did you every try Lydia Pinkham?” 

Brooks* "No, I never playod in the town aha was in." 
Stanley* "Xou remind me of one of her pills." 

Brooks* "In what way?" 

Stanley* "Take two and aoe what happens." 

Lester Queon (Looter Shoohai ) another of the so-call^ 


female 


SLoolian 


ancl any a that eroryboajr 


i» invited. He adds* "Xou know what kind of a party he gives. 

The four ao-oalled female Impersonators who ere In 


front 


the room, an a Bheehan tells them of the party and invites them 
to he there. They all promise to oome* One of them ssyst"! 







r 

4 
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vdll Woar my Poirot gown. 11 Some of the others tell what goivns 
the> will wool*. Sheehan “Spn enters the room of crooks, lh© 
Pleasure Man* and Invites Brooks and Stanley to the parly* S© 


Stanley 


dear? 


tanley 


* 

hand under his chin 






llr and lirs Hetheringon then come on the stage, as if 
their act has just finished, and complain about the reception 


that 
and i 


in 


comedy into your 


trouble with you i3 that you are living in 1890, and this is 
1928. You arc living in the hoop-skirt-days* Nor?, they get 
right down to the meat.” In the course of this convention, 
Stanley kicks Mr Hetherington on the backside at three diff¬ 


erent times. 


runs 


called 


When 


he docs so, they ail scream in a loud, shrill, voice, like 
frightened v/o men. 

Stanley then goes into the next dressing room and has 
scene vdth Julia Childrey, on© of the dancing girls, who 
is alone in the dressing room and attired in her underclothes* 
He first excuses himself' for coming in, saya he might get into 


dressingroom 


following 


dialogue. 


Stanley* "You won't say anything, will you?" 

Flo* "No." 

Stanley* "What is your name?" 

Flo* "Flo." 

Stanley: "Are you the girl who went to dinner with 

lirrell?" 

Flo* "Yea.* 

stan.oy* ’Than 1 can specie freely. 0 

Hu than has a lovu aaeno with Flo (Julia Children) 
















in irhioh ho oarresses her and kisses her passionately^© then 


runs 


own room. Tirrell then says) to Stanley* "bhat are you panting 

i/3 

for? Been running?" Stanley* "No, boy, that** passion." 

Ted Arnold (Edgar Barrier) enters the dressing room 
of Tirrell and admires the pictures of some of the women 
displayed therein. He suddenly sees that one ox thorn is a 
picture of his own sister. Arnold notes who she is. Tirrell 
laughingly says that it*s one of the girls in town that has beset 

# p * 


running 


Ann 


Brans) coraos 


Into Tirrell 1 s dressing room, khe has a scene vd-th Tirrell * 

.n which it develops* by the dialogue# ohst *>he the gir 
a the town, the original of the picture in Tirrell‘s room, 

ind that Tirrell has seduced her and that -ho is ao.. in 
rouble, that is, pregnant, and that she wants Tirrell to 
tarry her. Tirrell spun* her, throwing her against the wall, 
ind going out of the dressing room, she falls to the floor, 
number of people rush in, among them, Arnold, who recognizes 


Ls sister, picks her up and takes her offstage. McAllister, 


lugustin) asks what the trouble is and Tirrell comes on and 
iys ho found the girl on the floor with the Bird of Paradise 

over her. The Bird of Paradise (Howe) then acts as 


bending 


though Tirrell were accusing him oi' an immoral act, anu that 
le resents it. McAllister tells all present to go to their 
Iressing rooms. The Bird of Paradise then 


denounce 


telling 


. nil 


i’uittalo inp 


Shortly after this scene, 


are a man, than* God, I a* 

Tirrell tfoes into dress 


t ng room of Dolores and Randall, Dolores having previously 
slipped a note to Tirrell under the door* Tirrell embraces 


.* ind 









mx 


the room and sees them* The two men fight# Everyone 
on the stage* The curtain falls. 




ACT III. 


curtain 


rises on a scene in Toto’s home. -TbB 
jazz band is playing on the left of the stage and there are 
about thirty or forty people present, including twelve or 
fifteen males of the type called female impersonators, that 
is, men dressed as women, and by their speech and actions 
having every outward appearance of being sex perverts oar 
male degenerates. Some of these men are dancing *;ith sim- 


characters; 


ordinary 


street attire. To to is on a platform in the cencci* sf the 


and 


entertain the party* Toto is in male attire, v&iring a 
Tuxedo suit, over which he has put on a silk jjmma&rin coat. 
He introduces Peaches (Charles Qrdway), one of these so- 
called female impersonators, who is dressed in roman* s 
clothing. Peaches sings a song, the title of which is: *1 
an the Queen of the Beaches.” He slurs the last word, so 
that the line sounds like ”1 am the Queen of the Bitches.” 

He introduces another male of this type who sings a 
song, the burden of which is”what I had he took. I thought 
I would take it from him, but what I had he took.” 

Toto (Ed Hearn) sings two songs. While he is in 
male attire, his manner, demeanor and actions are similar 


that of the other so-called female 


The 


first song is one about "Cruising along tho River looking f 

\ 

a Moon." The second song he sings contains the refrain: 

Tfthich ho says* "Oiiicor, let me pat your horse. Isn’t it 
coarseV ify, hasn’t It since June.* 


innuendoes 


have 


Particulars 


Armand) 
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A 

6 <moo number. The Cobra (Sylvan Fopetti), another so-called 
female impersonator, dooo a dance. He is in female costume, 

his upper body bare with the exception of a brassiere* He y 
ivrl^gi^g hxs hips and belly and t on lies on the floor and. 
wriggles his body all around the floor like a snake* 

Tirrell, Tho Pleasure Man, and Dolores aro also 
•'it tho party and Tirrell is devoting hiznself to Dolor M* 
Randall enters, acting as though he were intoxicated and says 
ho is looking for his wife and he knows sho is there vlth The 
Pleasure Man. Ho does not see Tirrell and Dolores at this 
time .and he is forcibly ejected. Tirrell and Dolores then 
have a econo alone on the stage in which Tirrell tries to 
persuade her to spend the night with him. He tells her that 
Toto has given him a room for that purpose. He soya* "You 
promised me. Ijy room is at the top of the steps. You can 
cor.io up thoro and nobody will know it. If you don’t make good, 
you’re all v;ashed up with me.” She goes off the stage and 
he calls after her that he will expect her. After having a 
drinks, Tirrell goes off upstairs to his room. Dolores 
returns a lev? minutes later, steals up to Tirrell 1 s room, 
and in a few seconds gives a loud scream. Toto comes on, 
runs up to Tirrell 1 s room, comes back in a short time, goes 
to the telephone and calls for the police, saying that some¬ 
thing terrible has happened but that he cannot explain It j 
over the telephone. 

The curtain falls here to denote the lapse of two 


i 


few 


hours. 


The curtain rises on tho same scene and iron the 


dialogue we learn that Tirrell, Tho Pleasure Man, has been 
murdered. A police official(Burbank—Edward Roseau**) 
in questioning Stanley, Dolores, Randall, Toto, The Bird of 


Paraclsc arid 


Burbank 


Pleasure Man, an actor, was the victim of some person as ye* 
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unostablished. De«th was due to an operation performed by 


truments 


4 


with some degree of surgical skill # n Thomas Randall, actor, // 
has been placed under arrest on suspicion* based on circum— 1 

stantlal evidence." 

Randall, who acts as though he v;ere dazed or drunk, 
that he does not remember what happened* Ihe idLice- 
man then enters with Ted Arnold and says* "Chief, I think 
we have cur man- Ho admits ©verything*" Arnold then admits 
being responsible Tor Tirrell*s death and '-j He aid not 
intend to id.ll him. Arnold stated that Tirrell had ruined 



any 


oure 


going 


lot. He also stated 


that at one time he had studied surgery. 

The innuendo and inference to be drawn from his words 

was that he had castrated Tirrell* 

Stanley then says that Arnold was right* He says: 

"Tirrell was only a Pleasure Man. u He also says: n I was some¬ 
times envious of him, tried to folio?/ iii.:, out I thank God 

that I dSh't." 


This is the finale of the third act* 


Dated, (September £8th, 19^9) 


yours etc., 
JGAB.II* BANTGN, 
District Attorney 
hew York County 


To: 

NATHAN BUBKAN, Esq., 

Attorney for defendants 
Office & Post Office Address 
1451 Broadway 

Borough of Manhattan, City of New YorL 




















uj.aj.jl ur n&a iurj^ ;-- ^ 

j SS*} —"— 1 

COUNTY OF NEW YORK ) 

J ft MBS GARRETT V* ALL ACE, being duly sworn, deposes 

and sayss 

That he 13 an Assistant District Attorney 
oi' New York County and. is in charge of the case. The People 
of the State of New York v, Matt West, et &1. 

That he has read the foregoing Bill of Parti¬ 
culars nnd knows the contents thereof.. 

That on information and belief he believes the 
said contents to be true. 

Sworn to before me this 

day of September, 13£9 JAMES 0. WALLACE 

(Seal) LMIL XLXNGE 

notary public 
New York County 




n[ormauon ana ana iriai as 10 inose matters 


ne oeueves it to oe true. 


[ore me, this 


19 
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CORPORATION VERIFICATION 




F NEW YORK, 
OF 


ss.: 


, being duly sworn, deposes and says that 
)he °f the herein 

has read the foregoing 

ows the contents thereof, and that the same is true to h own knowledge, except as to the 
herein stated to be alleged upon information and belief, and as to those matters he be - 

„ to be true . 

Deponent further says that the reason this verification is made by deponent and not by the 

is because the said 

corporation, and deponent an officer thereof , to wit its 


before me, this 


19. 


■ it*# m HtiMi ■ ■ ■■■■« t 


»■■■ m mm *#**#*•■■■■ ■-■■ 


| ■ p B W-fl-* H 


AFFIDAVIT OF PERSONAL SERVICE 


F NEW YORK, 
OF 


j 


ss.: 


ays that 


he is over the age of 
o[ 19 , at No. 

l he Borough of > City of 

upon 

action, by delivering to and leaving personally with said 
>py thereof, 

iponent further says, that he knew the person served as aforesaid, to be 

the person mentioned and described in said 

therein. 


being duly sworn, deposes 
years ; that on the 


, he served the foregoing 


before me, this 


19. 
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COw.aX Ox' XQiuv. 


v r 
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% & 




A •* Uf * j ; I ‘•t 

f v.- .? sT 4 r <£ 


4 <■ 


J nOPXiBOlski 


'jlHikAXi Ji’ llAjt* iQith, 


i laintiff j 


-against- 


■12 >v j 

J -Ui * * 4V 


If 


»1 


ot 



Hi t y 


Defendants 


t* » «- * * 4 * i- » 


<• *• ■ , :• : •;• ' * r -. 




Lhj^:, .*.i.JilCE that upon tba annexed fidavit 


of I&&3, verified November 17, 19! 3, one of the ..ofend- 


ar»t 


..isreiu. 


i.' > - i • 


ia. the undersigned will move ttxls court at a 


Sera -or Motions in t: ■ Oourtjhooa of General Sessions* ?avt 

I, huld at the Criminal Courts Building, Franklin and Centre 

Streets* In the Borough of Manhattan* City of Xork oa 

the &£d cay of aovoribor, 1928* at 10 o f clock in th. io*e- 

i -mrm theroaftor as counsel can be 


U‘ji. 


t iUs t 

de 

y or e 

or cn 

or 

cor gr 

s of 

one 

matte 

rein. 

wl 

tn res 


ft -t »*«; re 


the undersigned a bill of per— 


llagv-c in the superseding indict- 


1» In what respects the seic dofooflWJti and each 


of 







particularising with 


r* 


e 


asect to ci nd every of the®* 


they a?ii. each of thoss prepared* advertised* gave* presented 


and par tic., a ted in said play "IMeasure Uan*- and aided and 


a bet ted t herein . 






A particuiei Uuseription of the sc 




tab¬ 


leau* 




incidents* f >arts niul portions thereof • hioh are o - 




ic«n«, Indecent, immoral tnd Impure 


1. 


i 
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The particular lines, passages, scenes, acts. 


tftblMitti incidents, '5Brts, Dortioac, situations, episodes, j 
characters, stage business, stage action, dances, stage move¬ 
ments# charged in the Mid inc i ctment to be obscene. Indecent J 


immoral end inoure 


'1. The exact words of the liner, . 










tableaux, -arts and portions of said "lay cbargee to be ob¬ 
scene, luce cent, leaner ol end inpur a. 

5. /, description of the incidents, .situations, 

episodes, stage business, sts~e action, dances, steg? -ove- 


laento, characters and oharcctorizi ion charged to be 
dec.t, immoral and impure. 


*> rj m o 


a 


lx 


6 


Th. scones, t&bleaux, incident** parts and 


. - ^ 4 . 


tions of ^Pleasure an” charged to de let and deal with t; : 


subjact of sex 



* 


%* i dVfli' *-*■ w ■ 



■jcrverr-io::. 


7 


The exact and precise language of the sr-c:. 


tcblc.-.-x, incidents, .carts and 


\ 'i 


■l’tions of -isle 


1 decict- 


. . it,. Lt,._ .;«!} j«_ o t ..c .c::".i 


cr Version.. 


9. A particular description of the teffies, 


;^n 

-i* * 4 


tab 


, dc- 


leaux, incidents, parts and portions of n sleisure 
lietin* end dealing with the subjoct of sex degeneracy and 


sox orvtrsio n 


4 - ' «• 


9. What linos, passages, scenes and acts of sai 


lay dealt with sox degeneracy and sex perversion, specifying 


the in detail. 


l:. the particular nature of the subject or se* 
degoi.aracy cud $ux perversion dealt tith in said 1-7, soacl 


trtug 



same in detail- 


8 























11. In v 



i o. 


ecfcs the daf indents eric or eh of 


tlvw kopt tmd l.Uilnt; laud the Biltzaoro Ihortro for the our 

poao of exhibiting and ox os in* the said play. 


1L. A particular deacri ion of the scenes, tab 


le&ux, incidents, parts 


L 4 


T1 


ci ‘ortiop..* of at*id oLejr ? the situc 


isodos, atafjo 



.. 



■■ 33 f sti.&c action, dnrtces 


tlons, scones, 

tngo novoaonta, chai*actura 1 - ctorrzcterication charged to 

bo wiakod, lewd, scandalous, hardy* obscene, Jndocend, ir- 

fauous, iamorel anti injure. 

13* In what respects the deio c* nts and each of 

thfia produced* presented and exhibited sale) play. 

» * 


Dv 


And for such other and fmother relief to this 
t any seem Just and proper. 


, Led, ”e./ Xork, November 17, 



fv 3. 


- ; 


Yours, ©te., 


J OaI) ii • 

Eiatr 

j i O W 


1 ^ l i«il j • j 

let Attorney I 
York wouiaty. 


•AXliAH DUdiv ik 

■Attorney fox’ Dofoisdants 
other than Davenport 

nr*/% a ^y/j;y 


4\ 




Hew York City. 
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,;.-x; . 4 .M.*!i p bolt# duly sworn, do^oses tnd a.-.-,-3: 


3 rt 


•diiig ladle t Lient 
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tt ? 

* # 


defendants naaad in the super 
hich trail lianded down, oa I ft* 


informed and believe on or about October 5, 13 3* 

ii/cr© ar# fift/~eftvon defendant* na*#d in this 

•U Hir*«dlnf indictment (hoi’olaaftor referred to t* the la- 

dlctranat), u copy of v,hieh It fieroto nanexed »nc itn&* i pert 


of ttlfl ftffidflVit. 
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cro na follows* 
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Ti*o del 
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me of unlawfully 

repaz 
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ting and partial 

mating 

in 
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giving, dir2; 
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^ *y o 





i'“. or." 1 


and impure drainr., -ir y, e 


•: nd of uni; . fully ailin'* n 



ion, show nnc entertain o’t. 


nd abetx-in 


5 * t * 4 *^ 


rx fl‘1 

ii Vi ^ w“ # 
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f.i 

ui. 



defindents aro accuser 
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lawfully nrsoaring* advertising, givia:, directin', 

% M. V * » 


TIT 


in* and oarticipc ting in an 


i :.v r, oral 


* ^ r? v 


• mo 


exhibition, . n 
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*w- * V W W— * r ^ 
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^rrmn SCOn© 
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reef dealing 
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Lil * 
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;ex covers 


ion, and of . iciiTif 


and abetting in 
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arts 
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,.Cr 



m; 


The defeat a.;ts aru rcc-soc 




W(.H ^ ii*«i -ir - 


public nuisance 


Iho First C 


rt 



is alleged to o© e 



section 1143a of the *»M 


1 Law and agi* 



u la i 


T*'' t 


. OI 


* n -a % 


ci*. L 



sion 1 or 



\s: 


V 4 




t) 


>ularly :novm as lie Wales 




Act *; 


r i t , 

J-iit 




m 


subdivision of Section 1140a reads as follows 


arson vfho : 


* *JSj 




• ; *ac 


it 




v i y 


* * 



* * •' i • «r? A * 

* V . j, v. ^ 


H '* r \ f * t 1 » I 

1 v < - 1 * f ~ * 7 


- 4 < >*\ m 

.' LrliS 



, ^x^ects, presents or 
* any obscene * indecent, immoral or 
inv lavhiMtion. show or ervfcertrin- 


oartici 

i-j ore dram, play, exhibition, snow 

Meats or may obscene, indooo&t* icmoral^ ispure 
scene* tables. -> incident, part or ■ 'rtioa o diiy 
dra , ploy, exhibition, show or entortainmeat, 
which would tend to the eox'ru 'tion of th© morses 
youth ox # othersj or who, 11 

tf r f*hA Count or the indictaont is based upon 


■ X odlvl ilon •- of 


! 1 





3 



iuion i'«*«ds «s 


follov/si 


II t I 


rv ¥ 

I .* i 


^P0 

k 1 U | 

^iuiitj or )i* tioi[' 

show| ©ntortfcini*© 

dec ling with, 

p#rvorsion^ 11 


3 advortisos, giva*^ 
in. tiny drome. 


j 




c* 




?re- 

tio 

or 



fcO 


iX f a 


lie or tobloau dapiotiag or 

t of aax deganaracy, or ao* 


























Every perron aiding or rtotting any such 


act, and every owner, lessee, or manager of any 
theatre, garden, building, roo:.2, laco or str cture, 
who leases or lets the same or permits the sa--c to 
be used for the purposes of any uuch drama* play, 
exhibition, show or entertainment, or my such see: , 
tableau, incident, part or portion of any drana, ploy, 
exhibition, efaov: or entertain. ent, knowingly, or v/ r.o 
assents to the use of the same for * ny such purposes; 
shall be guilty of e sjisdo^eanor* 

ms 




any case of a conviction for a violation of 
his section, where the violation occurred upon 
: j ziisoz licensed for u\y public exhibition, drama, 
•■lay, show or ertortriinsont, the licensing authority 

stu— -MHjPi 

auch conviction; and u on such revocation! such 
liceasin authority shall have power to refuse a hew 
license affecting such ronises for a oriou not ex¬ 
ceeding one year froc the date of such revocation- n 


11 have oo to revoke such lieease ucon proof of 


0 


Xhe xhird Count of the indict: ent is baaed tr 
ction 1521 of the r’enal Law,which section reads as 


follows: 


"Maintaining Buisance- 


1. arson who coau-iits or *jaintains a vubi.i'' ..uis 
jace, the ounishmont for which is not specially 
cribod, or who wilfully osits or refuses to perform 
ny legal duty relating to the removal of such a 
ublic nai anew, is guilty of a misdemeanor.” 


1 Liz a 


actress and a playwright by rofession. 


u 


Lion, 


member in good standing of the ctors iuity Asaoci 
rssociation comprised exclusively of players and pe 


formers devoted to the legitimate sttgo. 

In Its membership are the most respectable, dis- 

ti.jguished and eminent men and women in the theatrical pro¬ 
fession. It enrolls such outstanding figures as Ithel tarry- 
, John Barrymore, Lionel Berry, sore, George Arlisa, and 



o'. 


tiQT ^ 


too r.uvurouj to co ition. 


Bwch and tjvury of tha dafordanta namad in tha in- 


and 


cicuaont, tfith tha 
ore of tha Actor3 Equity Association, and ns far as I know 




















aro in good standing In uuoh as«ooifcH'»u IHt OW of food 
wort * 1 o ho ri ctor * 

lha 4 l.j<y roproscmtod A# h* vittf 1 oon writ!on * yj 

og, and ray solo iatojroot iw 41m pity thlt Of ^ * 


ruiiuJ. vlnr ( 


,ty from it a perfor annas* 


t uch i. tl.o 


usual, ordinary © ' i itimary -rrungsasrit hstwssn author* at 


lays and ;>ryducor*. 


1 ho 


J, y vfiu ruJiucaUtfd and utn. od ty ^’h* * K *i ■• • 

L’*venport, ..ho 4 etod es ateco director of (hit play* but 
»ho left thy cooipuny itiul had no ore to do with It since 

i 

prior to it:; jir.:t orforuanoo/ gfhioh took plao* ot tho fironx 
Oporc Houm. CoUiity of the hruioc, on thy 17th dny of ;tou- 


tor, lit 3 . 


Ihe producer and raen<nor of tho ’• y *®* Carl Reed 
i hi, tliotao ant) plot of the 1 •'y nro cintm art (. a— 


cor.t. 


The pit y la not oboceno/ In on > Araojoral or lt>«* 
pure, nor does such ploy cont/ In any obsoeno, ljuiocont, im- 
aovtil, Impure. scono, tf bloat)/ incident, ort or portion 

hVr., would tenci to the eorru; Lion of the :uo la of youth or 
other** nor i >es the play nor any aceno or tableau thereof 
.-let or deal with t . 3ubjeet of aex degenovnoy or sex 
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perversion./ twr wt.a such •>!. y or tuiy pari the roof t* public 








r.al.ir nco, 




Ihe lur or the vc first arforuKueo ff 4ho 

plojr took plac«# at tbs Bronx 0 >ur i liouas in tho Uorough of 

oronx; City of Ss* tfork* on tho 17th day of do^tottbor# 18 5# 

hut l salu play sas oo/itinuousty pilfp|if4 ovary night thorn* 
attar during ihut oatlra vaok and on tha ^^dnoadoy and iiat* 
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LU'dhy UKxtlnoes of that tvoek * 

I an iriforiaed and verily boliovo that the Honorobltp 
illif i.i J* MoOeeban# District Attorney for ronx County, «xt~ 
tondod the .irforpi&nco of such play for tho purpose of ascer¬ 
taining whether or not u h day violated tho era I I * or 
any part thereof* 


the performance which Mr* HcGoeh&n witnessed 






identlcc.ll: the same ^erforoanoe which was given in r? 'fork 
County, for r bich we were indicted. 


Cp. MeOoohan directed the elimination of 


<9 

*0* 



* > 


vrhich song ms eliminated, end the li y wr 1. perroitt-ad to do 
• arformed in such Onora mouse in Bronx ounty for eight con- 

I 

4 

tinuous werforraances without csoloatetlon, errost or inter- 
forer.ee of any man*, nature or character. 


Vet y 


Upon the conclusion of the ong&get&ent at tr 
Opera Bouse, the attraction wae booked for the week contone- 


im: 


2 * i 4 

I*- ’ 


-texber £4, 1983, nt tho Boulevard Theatre, Jackson 


Heights, Queen* County. Such attraction was porforued iden¬ 
tically the same way as the .-orformance for hied we were in- 

* 

die tod era Wi . rosentecl publicly fox* aight perfenafi-. *gs 


curing such wee ; thr.t i;;, during etch night and on tho Wed¬ 
nesday end Saturday njriti, of that wo©k* without Bolosta-* 

tion, interference or arrest of any kind* 

'The said play was advertised for the first public 

perform nco at said Bilfcasore Theatre in the County of ^*ew 

York ©.. the evening of October 1, 19 ‘ U A eciuad of police 

entered the theatre end took stations fit various places in 


tho theatre dur 


the early pert of thu evening* end prac¬ 



tically took possession of the stage# et a little after ten 


5 . 
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o ? ?lock. They informed tho L:yers 11utt s the conclusion 
of the ;erformanco all hands would be token to the police 


station,. 


I Vi a a not 'crfonaer in thl 




1 cy. I '.'t .2 then 


ttS still cm appe&rlxv: il? 0 play called *Dll &OZMS till ! ' tz 
the cycle Iheatre on -.tost 15th street, -«o./ 2ork -tty* 

iiCCordiugly> & t tho conclusion or the rorjfor~.r-ic© 

tl layers were cII taken into custody. The arrest was 
spootacv.l ir; tho res:s of the Cit/ was well rosresoMt^d r d 
on t e scene with its paraphernalia - the cetera end the 
flashlight. f ihey were uaad to graphically nd vividly record 


the event for subsequent reproduction in the 


r Osic 


> 


On the following dty 3 October ; , 1918, all the de¬ 
fendants with the oxcl tion of ; . v ... art ad .*ed were ar¬ 
raigned before .uagistratG Well at the Seventh District* ^lice 


Ma istrat© 1 s Court| on f/est 9dth »>trsotj boi*ougn of 2£*»*nh&t— 

# 

u.n, City of New *ork. 

The t .fendants /ere represented by Mathr.n Burkan, 


WJt 

, A. 


£.« as their counsel, and v/©ro ready to proceed .titta a 


hearing. The People wore unable to go on because of tho ub 
sence from the City of tho honorable **ernes 0. '13 .:••> Aarist- 

ant Diftarict Attor.-.oy, to whoa was to i>o assigned the proseou- 
tion of this case. 

accordingly, tho hearing' vtias ; id Journos until tho 

4th day of October, 10f'3, at V. \ 

On or n bout tho 8d day of October, 10* 3, tin* de¬ 
fendants, through their oounsfl - than Burken, were imormed 
tiiat the hearing before the i ; olloe Magistrate *ea to be aba 
doned, and the matter jubiitted to the Grand Jar;' for Indict- 


I # 


















meat. Accordingly* the getter free submitted to the Grand 
Jury* and an im intmenfc was found against the flayers* ln- 
nludlr-g the defendant* D< vwijorl, heed or: *yof#lf* on t n* ; 


4th day of October, Idkd. 

This Indictment was found without a preliminary 

examination or hearing In the Magistrate 1 a Court, 

Xho Indictment docs not state the t >llcged obsoene* 
indecent* immoral or impure matter which these defendants 
are charged with presenting* end likowlae the indictment does 
not state the words* teta or substance oi the rllog&d tax 


dogenerscy or sex , 01 * 


Ion wlt», hich the gall lay Is al¬ 


leged to deal# -the Indictment 


ly gives the pleaders 1 


conclusion therefrom in the form of most glittering general¬ 
ities* and it excusos a statement of the alleged obscene* in¬ 
decent* immoral and Impure mt. ttor* and the matter alleged to 


constitute a treatment of 


x degeneracy and of sox perworsiott 


by r« vo i r i r;g t / u t t h< ; 


ay would be offensive to the court end 


improper to be spread u on the records thereof. 

Lefcncir.nt^ .wsrle a motion on or about October 11* 
for i n ins section of the wirutos of the Gr ind Jury. 

. ,16 potion emo on to be fco..n. t-eforo Judged K oenig in Conors}) 

Sessions* Pert 1* i:-nd was denied. 

The defendants living boon denied a preliminary 

examination or n hearing before a Magistrate* and the Indict¬ 
ment lacking specification of the matter alleged to he crlm- 
IrjAlp and defendants having been denied an examination of the 
minutes of the Grand Jury* It la necessary for me* as well es 


the other defendants* that the Peo 





furnish a Bill of t’nr- 


ilcuLare ol‘ the Item* epeoified in tho notice of Motion herein 









































I do riot know what marts of the play tro charged 
to be levfd and indecent, or what y rts are charged to treat 
with a ox doc'onerticy or sox orversion. 

I connot o.foly proceed to trial and cannot pre- 
:ro y tief heroin .vlthout such Bill of ■ rticulers. 


he yague and indefinite lengua 


4 * 


of the indict 


nont furnishes taa with no information with ros oct to tho 
itons sought. 

I therefore pray for as order directing the 
People to serve uoon me a bill of particulars of the itezas 
pecified in the notice of motion herein; oral for such oth 


further 




rc or. 


w 


befor 




17th day of November,13 3 
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obscv te, i: ;ont, ir torai. impure aceovs. tableaux, inci- 


de/its, .arts ; ? 


na 


* 'i*kLons OX 'i -: , lad : v ; , i.i tars 1 


ond impure dremn, )lay and exhibit,! vhlch a id obaceno, 
indecent, immoral and irr. ore dr. . ? play, exhibition, show 


nd entertainnont v;as then and there called flPL&ASUIli 


w . ulh n 


6 acre particular description of v/hich said obsc. o, loro- 
cent, littsor• l impure draws, play, e dbition, show and 
entert.-inaaeni and Bt 1 scones, t bleaux, incidents, parts 
nd : *rtlo£fci t oroof would be offensive to this Court and 


lapro , . to bo .. i u on the i soovc: v .j-oof, ..'.awofi 


such description is not icro give :, . Lici .u.: 1C. dra:^ , 


i ••* •?/ 

—• V f 


'"7 l-,** rti 1 * r 

W* V 4* w ■ ■ *»■ ■■ a ■ 


* ► 


* t t 

k .0 


ontort: i: t and sale scono-, i bleaux, 


ineik o X:- S cats and ortions tharoof tend anc at all tines 
herein mentioned tended and would tend to ihe c rur-tior: of 
the morals of youth and others, and in such -.etc unla^i y 

:ich other tr aid ccl*-ride ,s did aid o c ttbatf against 
the fc m of the statute in such case Bade and provided, aad 


c.ira. .• ; : <_ era * aa L o eo lo ‘ — a. .at i— .n. X • - • : -'c 



their dignity. 


;oji couhi - 


i.1-*. 


l r.a.X Jbiii by this indictment. 


further accuse II i-r jl . ro of the Crime of bh 



4*1 i 




f 4 <4 


. • JL 1 ^ ^ ^ r t. 'i *b ^ 


...AVi- " 



ft 1 1»• y 4 -* 11* m , i 

t, . . *y tm ii $ * V* | ** i ; * ■* 


1 p* * r 

» * • % 4 ^ U * - * ^ 


a ^,.<1; ij< fu IJiMOiiAi* .. I*i»Y i X' 10- • f committed 


o i i'OlivM 


C - • 

.J a 


i ho said dei’GHi jits, on tho day and In the yaar 


{■■.i'oi'i.Lc:, in tiiv <:sux*ty at oMseic, unlc.’.vrully did prapart, . j 
•dvertiae, give, direct, present and participate in a certain 

i 

•xhibition, show end antei’taimunt, being the same exhibi¬ 
tion, show and entertainment described in the first count of 


this indictment, to which reference is hereby 


1 1 11. (\ 


UIJ 


• A 















'©rtt.Iri 


one® and tableaux in said exhibition, Jhow and on- 


•rU lament, ail 




there depicting and dealing with 


the subject of sex degeneracy a ) sax perversion, and in such 
acts unlawfully oatoh other tl ■ defendants did aid and 
bet? against the fora of the statute in such case aiad© and 
provided, and against the peace of the roc le of the State ox 


5v 


- - 


aw ioi*k and their dignity. 


dOUri'l 


i..x XHii GrtAiJD JlKUf AFO.iIiliiJH)* by this indictment. 


furtha:* accuse 11 


>j ID l 



. .,L. ..lu of the Crime of IMtlWAXSIH) 


i 


. . ;>LIC ivUI^c.-Cii. coiaaittad as follow 


* 7 ' 1 * 

%. •* 


.he Said c'-ofendanta, on the day and in the year 


* 


foresi.ld, in tha county sforosdc, contr 


: and wioketly 


intending so far &3 in them l;y» to debauch ud corrupt xhx 

# 

the aoraXs of youtn and of other ersons and to re. iso dnd 
ate in their minds inordi: te find lustful desires, unlaw— 


c r c 


fully, wickedly i Qd sc&udalou^ly did kei and iftlsti in a cer¬ 


tain theatre cna t 



Jp t i <t tf> 


chore commonly known as vhe liltmore 


Theatre for th 


ui* 


0£0 of exhibiting f :■ exposing to the 




„ L;, of ;.uy er:.o:w/ 1: lllf t ..--.o ; uc tieaiwr^J Of seeing 


the same rxic oj i yiir 


fine* for at d . i .: into tha said theatre 


u c^Uia wicked> lev/d, scandalous, bawdy, obscene, indecent, 
infamous, immoral and la uro exhibition, show arnti entertain- 


on 


ut 





l/ 


tho same exhibition, show and entert .iximeut de 


scribed in thm first count of this indictment, to which ref¬ 
erence is hereby wade, ami in tho said theatre, at- the time 
aforesaid, did unlawfully, wickedly and scandalously, for 
lucre ad gain, produce, reaent, exhibit and display the 
id exhibition, show and entertainment to the sight and view 
of divers and many people, all to the groat offence of 


























public tiiuoncy, i gainst fch*j o:*dyr ami or on vjy of tho :itnte 


fiw to tho 


x :*jl;;tnco of fll tho 


lr;,ncl agrlnot 


» 

ti .9 Torn of tho at&tuta Ira ouch on 30 r^idu < rovided, end 
against tho :>oooo of tto oo lo of tf© ftatc of Xo.-l: *nid 

their (-lenity. 



* 





District Attorney. 
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Campbell 


Alee. Brooke 
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Anne Leller 
/e:. Cavanagh 
Auguste * oyieton 


:lly Jcae 
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Edgar Bcrriar 

.tilliam Augustin 




la i 


I VC.. 


Margaret Eragaw 





derr -» 


Jay Holley 


lartiu Vcu[ hi .n 
Fred licked 


Chuck 


.Ofi! 


w J 


or . 


r toec. 


Kate Julienne 

..: rguerite Leo 

’icy to via 



_1 



Eerman Lenzon 
Indiana fl 5" Band 
lu rry Arraand 
Boo Hov/o 
Leatar ^heabart 


%■ 


m * 1 


- * 


y ^ ♦ 
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V - * 


; H 


35. 


r kJ a 


53 


05 • 

oo. 


75. 


~ ^ ■* 

JL . » 


75. 


* A 


CD - 
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2 A A 


J J • 
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Kd. Hearn 

$35. 

Clifrles ^rdway 

25. 

Gene Drew 

»/ A 

iJ W* t 

Jo Huddleston 

30. 

^lter -acronr.IC 

*y 

uJ* 

Philip Crossman 

• A % 

Freak Findhago 

OK 

iiobert Lo iiarch 

; 5. 

*■ 

Jack ronton 

£5. 

Kichaxd Head 

r>Kt 
iCO • 

Fred Gralton 

n r 

O 4 

Harry Boner 

- * 

Rudolph Corsillo 

£'5. 

George Gertier 

T5. 

Albert Dorando 

D5. 

Janes Clarke 

25. 

w yiv* n Repetti 

40. 

Lev; Lorraine 

35. 

Gene Pearson 

100. 

Leu i :*d Che '.idler 

55. 

Kir sc even 

£5. 

j. Kunihara 

35. 

Joe Delaney 

15. 
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This Is t notion for a further bill of particu¬ 


lars respecting the follo^ir~ itsas: 

1. The is, lines and passages, together 
with & general description of the scenes, tableaux, 
parts and portions thereof ,/hich are obscene, in¬ 
decent, inmoral and impure. 


«2 # Ibe scenes, tableaux, incidents, parts, 
mores, lines, passages and portions of Pleasure 
Ian 1 charged to depict and deal with the subject of 
sex degeneracy and sax perversion* 


*5. In whet respects the defendants and 
each of them produced, presented and exhibited 
said play, r 


Pursuant to an order of this court dated June 


13, 1329, the District Attorney served a bill of particulars 
with respect to such of these matters as were then available 
to hl». The order reserved the right to the District At¬ 


torney to adduce additional proof or other particulars than 
those therein set forth upon the trial of the indictment. 


not then 


furnishing the bill 


ulars ordered by the court at that time* 

!be trial of this case has hem set down for 


1 . 











February 17, 1930* 

The defendants cannot properly prepare for this 
trial unless they are informed of the exact particulars in 

which they are alleged to have violated the statute. 

There are fifty-seven defendants. 

The indictment contains three counts, which are 

as follows: 


:'IES1 COUNT: The defendants are accused of the 


crime of unlawfully, preparing, giving, directing, present¬ 


ing and participating in an obscene, indecent, immoral and 


impure drama, play, exhibition, show and entertainment, and 
of unlawfully aiding and abetting such acts. 


OECOriL COUNT: The defendants are accused of un¬ 
lawfully preparing, advertising, giving, directing, present¬ 
ing and participating in an immoral play and exhibition, and 
certain scenes and parts thereof dealing with sex degeneracy 
and sex perversion, and of aiding and abetting such acts. 

ThlbC:COURT; The defendants are accused of main¬ 


taining a public nuisance. 

The First Count is alleged to be a violation of 
Section 1140a of the Penal Law and particularly of subdivi¬ 


sion 1 of that section (more popularly known as The Wales 










Act). That subdivision of Section 1140a reads as follows; 

n l* Jmy persob who as owner, manager, 
producer, director, actor or agent or in any 
other capacity, prepares, advertises, gives, 
directs, presents or participates in, any ob¬ 
scene, indecent, immoral or impure drama, play, 
exhibition, show or entertainment, or any ob¬ 
scene, JU^dectmt, immoral, impux'e scene, tableau, 
incident, part or portion of any drama, play, 
exhibition, show or entertainment, which would 
tend to the corruption of the morals of youth 
or others) or who, n 














Th« Second Count of the indictment Is besod ufcon 

subdivision P of Meotion 1140a, which subdivision reads ss 
follows: 


w fi. Prepares, advertises, gives, directs, 
presents or participates in, any drama, play, ex¬ 
hibition, show, entertainment, scone, or tableau 
depicting or dealing with, the object of sex 
degeneracy, or sex perversion;" 


"8. Svory person aiding or abetting any 

such act, and every owner, lessee, or manager of 
any theatre, garden, building, room, place cr 

leases or lets the same or permits 


who 


tho 


same to do used lor the purposes of any such 
drama, play, exhibition, shovr or entertainment, or 
any such scone, tableau, incident, part or portion 
of any drama, play, exhibition, show or entertain¬ 
ment, knowingly, or who assorts to the use of the 
same for any such purposes; shall be guilty of 
a misdemeanor. 


"In any case of a conviction for a vio¬ 
lation of this section, whore the violation oc¬ 
curred upon premises licensed for any public ex¬ 
hibition, drama, play, show or entertainment, the 
licensing authority snail have power to revoke such 
license upon proof of such conviction; and upon 
such revocation such licensing authority shall have 
power to refuse a new license affecting such prem¬ 


ises for a period not exceeding one year froi 
date of such revocation." 


the 


The Third Count of the indictment is based upon 
Section 15558 of the Penal Law, which section reads as fol¬ 
lows: 


"Maintaining nuisance. 


"A person who commits or maintains a public 
nuisance, the punishment for which is not specif¬ 
ically prescribed,or who wilfully omits or refuses 
to perform any legal duty relating to the removal 
of such a public nuisance, is guilty of a misde¬ 
meanor. " 


Tho indictment fails to specify which parts of 


the play "Pleasure Man" are claimed to be obsoene, indecent. 







immoral and impure. It fails to specify in what reapeet 


this play and its scenes and tableaux depicted end dealt 








frith the subject or sex degeneracy end sex pe 
It falls to specify In wh&t way the weld pla; 



- 


was 90 wickmc. 


lewd, scandalous 


V ^ 


way, obscene. Indecent, ii 


T1 ftr m 

■ , *v- 


Imm oral and impure, that It constituted a 


^ ^ ■■ •* ^ *» ^ 


r 


The reason assigned In the Inc I 


/ ^ **• 


Z fc 


failure to allege any of the specific details i« the 




3 c 621 G £ 



, incicents, parts and portions the 


*c ^ k 


would be offensive to this court 
upon the records thereof * r 


lsprooer to be 


& c 


- ^ 


The defendants eamot properly prepax# zzj,'.: ce- 
fense if the District Attorney is peraitted to make one al¬ 


legation in his bill of partic 
different matters at the trial 


In view of the 



s ana to or 



i 




nature of the Indie 


■ 


the defendants are entitled to a bill of particular* of the 
exact charges which they will be compelled to reel at the 
trial. 


Originally, it was necessary to set out in an 
Indictment the very language which, was alleged to be ob¬ 
scene. If, under any circumstances, an indictment should 
wait such matter, it was held to be fatally defective, 
upon demurrer or motion in arrest of judgment. 

Bradlaugh v, Regina, 32 Q.B.D. 607; 

State v. Hansen, 23 Tex. 232; 

People v.Hallenbeck, 52 Bow. Prac. 502. 

In Bradlaugh v. Regina, supra, an indictcenfc for 
publishing an obscene book identified the 
merely by setting out its title, as in the 
After a verdict of guilty, the court! 











4 . 






</ 


tion, holding that such an indictment Ls fatally defective, 


unless it sets out the very words alleged to be obscene. 


Lord Bramwell was quite aware of the possible pre¬ 


judice which might result to the defendant when he remarked 


book 


the defendant cannot tell what passages will be selected 


as those on which the charge is to be supported. This 


defect was held not to be cured by s verdict of guilty 


It cannot be claimed that a statement in an indict¬ 


ment to the effect that certain matter is obscene, consti¬ 


tutes a description of such matter. 


In the words of Lambert, J., speaking for the 



ate Division, First Department, in LlcHamara v. Goldan, 


119 App. Div. 221, 223: 


as 

of 


"The mere characterising of such letters 
obscene by the pleader is not an allegation 
fact, but a conclusion from the facts, * * # 


n 


In the English courts of the present day, the 


prosecution is compelled to file with the indictment a copy 


of the alleged obscene matter "together with particulars 


shewing precisely by reference to pages, columns, and lines 


Ln what part of the book, newspaper, or other document tho 


alleged libel ls to be found, and such particulars shall be 


deemed to form part of the record". Thi3 is provided for in 


the English Law of Libel Amendment Act 1685 (51 & 52 Viet, 


c. 64, s. 7). 


in People v. Danlhy, 63 iiun 579, <>t p, bSlt 




"The pleading must show on its face - its truth being 
conceded - that the cause of action exists, or the 
crime has been committed. It la not enough to allege 
a oonclualon of fact: the faots themselves must be 
alleged from which the conclusion may bo drawn) and 
ln a oaso like the present it ls not enough to ch&r- 
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r.n 
on 11 




I M* 




)U(!/uihiM Mint 


Mu* mi h Unit tioit mimpJUiiutfil Ofa tout 

of* tiiM |iobllt)n( i<>n uniat lu> noi 
It way iip))«wr on thi facia of th# 
It 1 1 Of t1 10 obfirmt e>r olifiTf <1 




u 



fillet will iili )i;irt u I W.'i Vt» hold III notions 
, either civil or criminal, 1» epplioabX# 


Ilf 

of 11 bell r 

to this a complaint <"■ Ini lolMtt whioh 

only ohiniid that tho wrltban or printed mutter 

) lei nod i»i’ wuS llboloiii or defamatory would 


rolili 


C i'll' 



Ixi bull. no I hnciuiAa of n I'lllWC to 


till) C Ic B:»OS 


jiionl,) fy tho i.iti 1,1. or j, but l)<u‘uliSti It. (■ ‘ (■’ 'iot up— 

ponr on the 1 ‘wqo of Clip pleading tlmt it wss 

1.1 bo 1 oon or defametor.v . And SO tbs 
of notions or pi'osooullons have always been 

Clufluod together for tho pnrpoSOS ®f this |UXl| 

noil It bus boon bold, with grunt strict moss, 

thnt In 1.) icUr'ii'i, civil «iui criminal) tfl which 

tho o/iuso of notion or offonso oonslsti in tho 
publication of written or printed matter, tho 

words complained of must bo sot out in the oom- 
plulnt or Indlotmont," 


in Lambert v. Tho People. 9 Cowan 078, tho court 


tml.(. «t p. 11861 



if y ho poiicm l prJ ih-, 1 plo I liii i ''vory m.v.ii io on-* 

tit loo to ii spoalfloiltlon of tho obftr •' igninst 

him, 1 ;i so dooply onKrni tod In our criminal 
law, and la no ooaontl.nl to tho enjoyment. and 

protection of tier tonal llborty in « froo 
country, that It must bo a waster of time to 
onforoo It by argument or authority. Tha rule, 
founded upon tils principle, os given by an 

mod*ir 11 writer on criminal law (Mr. 

_ _ f In 111 i.i Lft vol., p. 169), Is, that 

•«vory Indictment mu; t contain a contain de- 
Bcrlption of the .-rlmo of whirl' tliu dofattd- 
unt is AOOU«id| WJd a st.nlviiucnt of tho facts 
by which It 1 :j constituted) so as to identify 
tho soousotlon, lent tho frond Jury should find 
a bill for onu offense. and tho party bo put 
upon Ids trial for another, without any 
authority. * This simple and plain rulo is ao 
n.y,t ‘ , 1.0 (. t,o common find# and common Justice, 
that It needs not any authority to support It. 
hut authoritifl aro abundant^ am' it raay safo- 
ly be assumed as universal. The upuaront oM- 
woptions aro fow. Ono of thorn la tho ossa of 

out for biilna « ooismon 




Is a I 1 1 iwml | 


pacifying par 

. n. ponnralii 

remedied 










And at p. 592: 


"Such indictments as that now under consideration, 
are, in my Judgment,directly hostile to these 
greet; features of our criminal lav/. Ihey open 
the way to general end Indefinite charges) they 
surprise the defendant 3 they afford no means of 
determining whether '.hey cove been legally found) 
they deprive the accused of the right of review¬ 
ing them, end leave him at the mercy of a public 
prosecutor. n 


In People v. Allow, 140 Y. 130, the Court of 


Appeals held an indictment bad which did not 


sufficiently 


charge a violation of the then Section 5£7 of the Penal 


Code. Chief Judge Andrews said at p. 134* 


••But the rule tnat the offense must be chargee m 
plain and intelli{$ble language, and that the in¬ 
dictment must set forth all the essential elements 
of the crime, is and ought to be preserved alike 
for the protection of the accused and in the inter¬ 
est of the certain and orderly administration of 
the criminal law. It was said by Mr. Justice 
Field, in United States v. Hess (124 U. S. 483), in 
the case of an indictment under a statute of the 
Onited States for a fraudulent use of the mails, 
where essential facts were not averred, *no essen¬ 
tial element of the crime can be omitted without 
destroying the whole pleading. The omission can¬ 
not be supplied by intendment or implication, and 
the charge must be made directly and not inferen- 
tially, or by way of recital.* This is a sound 
exposition of the principle governing criminal 
pleadings, which wa3 disregarded in framing the 
indictment in the present case." 

The indictment in the case at bar does not charge 
any particulars whatsoever. When the charges of an In¬ 
dictment are so general that they do not advise the defend¬ 


ant 


tioulatt be furnished hi# 


nay properly direct his defense 


7. 









f /ft 
fi 

r ^ 


Express 


F40, the court said at p, 242 1 


In this case it was apparent from the 
general terms of the indictment #■**•** and from 
the crime charged, although th© indictment was 

sufficient in law,that a bill of particulars 
ought to be filed. w 


^he defendants have no means of knowing what 


passages are claimed to be obscene. An inspection of the 


minutes 


The in¬ 


dictment fails to give any clue. 


In United States v. Cruikshank, 92 U. S. 542, 


the court said at p. 553: 


•It is an elementary principle of criminal plead¬ 
ing, that where the definition of an offence, 
whether it be at common lav? or by statute, ’in¬ 
cludes generic terms, it is not sufficient that 
the indictment shall charge the offence in the 
same generic tGrms as in the definition) but it 
ust state the species, - it must descend to 
particulars. 1 Arch. Cr. Pr. and PI., 291. 

3fhe object of the indictment is, first, to 
furnish the accused with such a description of 
the charge against him as will enable him to 
make his defence,and avail himself of his con¬ 
viction Or acquittal for protection against a 
further prosecution for the same cau3ej and, 
second, to inform the court of the facts al¬ 
leged, so that it may decide whether they are 
sufficient in law to support a conviction, if 
one should be had. For this, facts are to be 
stated, not conclusions of law alone. A crime 
is made up of acts and intent) and these must 
be set forth in the indictment, with reasonable 
particularity of time, place, and circumstances.*' 


The indictment did not give any clue to the de¬ 


fendants of the particulars of the crime with which they 


ere charged. Certainly, the defendants should be furnished 


with this information. 


knowing 


what each Individual actor may have said or done at the 




two performances of this play. A theatrical performance 
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is not fixed, definite and permanent. It is flux. Changes, 
additions, interpolations are mode nightly. Actors will 
Interpolate lines, postures, movements and actions never 
intended by the author or producer. They are what is 
known as fl ed lib. a. Those are beyond the control of author, 
director and producer. 

Even if the defendants did have knowledge of 


the matters to be relied on by the prosecution, which is 
not the fact, still they would be entitled to a bill of 


particulars as to those matters, in vie;v of the general 
charge contained in the indictment. 

In Dunn v. Dunn, 108 App. J'iv. 308, Judge In¬ 
graham said, at p. 309s 

ing that the defendant lias knowledge of the 
transactions between himself and the plaintiff's 
testator, that fact would not be an answer to 
the defendant's demand for a bill of particulars, 
for when there is a general allegation in the 
complaint of money loaned, a bill of particulars 
should bo required to specify the particularities 
of the claim so that the plaintiff will be lim¬ 
ited upon the trial and to prevent surprise. It 
is apparent that from such a general allegation 
as is' contained in this complaint, the defendant 
would not be informed of the specific character 
of the plaintiff's demand so as to be prepared 
to meet it at the trial.” 

The prosecution, hiding behind the alleged olouk 
of public policy, seeks to deprive these defendants of their 
constitutional right to know the exact nature of the crime 
for which they have been indicted, but It must be remembered 


that although 
which 


that 


indictment 1* sufficient 
ndecimit matter it too 


the 


the aoouaed is still entitled to know 


9 . 






charges are against him.and if he cannot learh 


indictment he can he protected only by the granting of a 


bill of particulars. Ihis 


In People v. Meskowitz, 196 M. X. Supp. 6i‘4, 


the court ordered the District Attorney to serve a bill of 


particulars upon the defendants 


court pointed out that in numerous 



bills of particulars had been ordered. 


Judge licLaughlin said at p. 636: 


11 Even in criminal esses tii© instances in 
which the courts have, by analogy to the prac¬ 
tice in civil cases, ordered bills of particu¬ 
lars are frequent, visa On an indictment for 
being a common barrator, \7here a general form oi 
cleading is allowed. Hawkins P. C. bk. 1, c. 

33, 5 13: Goddard v. Smith, 6 Mod* 261; Common¬ 
wealth v. Davis, 11 Pick. 452* On an indictment 
for nuisance the prosecutor has been required 
to specify particulars of the separate acts of 
nuisance which he intended to prove* 

Cur food, 3 Mol. & EL. 815; Regina v. slower, 

3 Jur. 558. n 


In that case the District Attorney mailed to 


bill of particulars and the indictment was 


quashed for such failure, in People v. Gaydica 


Y 


Supp. 243, where the court said at p* 254: 




tt Bills of particulars of the sections of the 
Building Code or other statutes or ordinances 
alleged to have been ▼iolate d,^and^st atipg^also 

to have been contrary to the law, and acts al¬ 
leged to have been committed by them which 
caused or contributed to the deaths of the per¬ 
sons mentioned in said indictments* were here- 
tofore ordered by this court, but the district 
attorney has failed to comply and refuses to 
comely therewith. That in itself ®houid dis¬ 
pose of these indictments* The defendants_are^ 
entitled to be advised of tho ct*l 
th*y *r* charged and by a P*? 1 ? 

The indictments do not contain »ucha 

facta constituting a erime.in thatthey cto 
violations of the laws of the state of New 


in 










the Building Code of the city of ^*ow York, and 
the ordinances of the city of Bow York, one of 
many crimes we cannot tell. n 

If the District Attorney has evidence of any fur¬ 
ther particulars than those already subedited to the de¬ 


fendants, he should be compelled to give the defendants a 
bill of particulars covering such matters,and in the event 
that such a bill of particulars is not given, the District 
Attorney should be precluded from giving any evidence of 
atters not contained in the bill of particulars furnished 

This very right of the defendant was pointed ou 


in People v. Kaufman, 14 App, Div. 305, where the court 
said at p. 306: 

"If anyt hing more is requisite for the protection 
of the defendant’s rights it may well be left to 
the discretion of the court to compel the public 
prosecutor to furnish such further information or 
specification as may be needful. 15 

The District Attorney should be ordered to file 
particulars of such matters as he intends to rely upon «t 
the trial, which have not already beer, furnished in the 
previous bill of particulars. 


Respectfully submitted. 


t 


t 


NAT HAN BURKAN 
Attorney for Defendants 
other than Davenport. 
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laity and clerics were as silent as the tomb with respect 


thereto. 
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arraigned before Magistrate Veil, at the Seventh District 
Police Magistrate’s Court, on West 54th Dtreet, trough of 
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The New York Times of October 6th, ID. 3 carried an 
editorial re; ding sse follows: 

"A GOOL SHOW 10 GLOGE" 


"Those who h: ve 3oen 2co jest's If test play, 
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uinns It is far too dangerous a weapon to be in- 
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be withdrawn by repeal of the les law. 

"But the ”*oint is that the police authorities, 
result of their experience vith"The Pr ?> j *," should 
have beea forewarned of the character of "Pl©vi>u*e 
■■■ i'll Bnd have taker steps to brin< ti.s ^roduceis to 
book after its fir t oerformanee in the Bronx two 
weeks ro. This they might have dore with k minimum 
of publicity. Instead, they permitted the pi 7 to 
run* unmolested not only a week in the Bronx, but 
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sult has been a raid in the brightest of limelight 
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Its unwholesome conse lu.ences defects the object of 
the law. 

"The only valid excuse for the delay is one 
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further attempts to commexciali'e pornography* Even 
so wo doubt the wisdom of such a course as comp.-red ^ 
ith an enforcement of the statute that is both pro J 
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The writer states in the article 

"The attempt of Mae West in her ?ley "Pleasure 
Man" to drive three or four huncu i siles beyond the 
frontier of decency has had its inevitable result. 

The police are going to investigate several other 
lays with an eye to fixiding :ncre lines id situ, cions 

which ere not fit for the eyes of innocent, pure-minded 

Hew York. They can be assured, right now, that, coa- 
■ red with "Pleasure Mar.*s” many and worse moments, 
all the other Stows in Hew York are church sociables. 
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right to exist in the year 19 p 3. 
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re the oigots up in arms. The bigots anti the police 
occasionally reprimand a musical show for indecent 
(X^osure, but f have yet to hear of any raid on the 
raucous, slimy, double-edged lin s (frequently calling 
forth just such laughs at the ex ease of perversion 

s were he rd from the audience of "Pleasure Man" 1 ) 
to be found in one out of every three musical comedies, 
no natter ho . otherwise respectable. There see. :s to 
be some curious txcit agreement aonr the bigots that 
musical comedy audiences can take c> re of themselves, 
tfhich is, of course, the sensible attitude to take in 
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ready so r.aaty that no further damage of any kind 
,v. o possible. For tills li tter class prevention of . 
dirty shows is useless. The unclean rn’i-cl has un¬ 
limited power to feed on ltaolf, and starvation in 
this case is not a cure. 
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srocost of - tropolitan theutre ;.>atrons. put down 

U; loot firaly on footli ; ht filth. «;r.d his 
cand in "giving it the hook" won him country 
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. * ' One© more the blooc3-hounci3 of th# low < re 

*t lull bey through the :rc-lirhtod o,isles of the 


heatr©| and once no re their scurrying <ue 
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dieted in this column severe! weeks ago is u; on i . 
The drama Is about to be cent to the clo:-ner*s to 


have the gravy steins removed from its vest." 

The Morning Xelegr;• h of October 7th, 1326, in large 
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nd the rticle reads in pert as folio-a: 


n The next to be marched to the alter for be 
traying the old fireside was "The rlc a re SSsn,"^ 
.b.e West’s show which s r;,i ed tvdeo t the biit- 
aore Theatre, I ter esc oittg Mj*. Galiagner’s atten¬ 
tion In Brooklyn. 


"But you have no idea ! 


That’s only, the beginning, they 
'.lore of these shot cun ^eddinps 
n Pleasure Men” of Broadway, 
show must go, officials sry." 
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The same paper unuer the he; tline entitled "BRQiDWAf” 
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written by dallcce Sullivan says 


'■To Bro - 1 .vay this is National Filth week! 


"There hi ve been mo , utrid jokes, smutty crack 
loose quips, uoronic gags, unv/ashed stories, so- rized 
e lthots coined, passed, flaunted, reared and resur¬ 
rected these last few days ti; n ever before in Mew York 


"Every little stenographer, : leslady, counter 
girl— overy little song writer, shoe clerk, fountain 
i,tench t—evax'y big took , big producer, big poli¬ 
tic! jq— every person almost who knows an iota about 
j>. oudway is consoious that this is a time when 

everybody knows all the latest perverted it emanating 

from the dregs of hi otrionira--"Pleasure Man," by 

Mao West." 

The New York American of October 7th, 19£8 in an articlo 
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stated in r r rt au follows* 


"Banton to protest 1 * 

K B t ton declared fir'ly^ however, be would 
refuse to countenance any such procedure hen the 
t so is resumed in G :n©r&X Sessi s next Friday. 

Ho said he would insist vigorously on prosecuting 
every -orson concerned with the prod v. C l -> i 01 ♦ It is 
his opinion the actors are accessories♦ 


t he st. 

c. c t oi* 3 


tv One of the ost effective methods of ridding 
pc of indecency, Banton feels, is t punish 
iho take art in the offending plays. 




Ir. tills i ay he hopes to arrive at 



point/ -hero ctors will refuse to accept such roles 
That, he. feels, would be tho most practical way. 
sort of self-censorshlc within the profession. 
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Whatever happens to this in»: of 
culled "Pie sure ^an* w it is not worth rr AmW 
of Its ov»n accouat* Btitt it touched a sort of high 
mud mark for the resent tide of I ymakinj : its 
str ng s.coll of wretchedness and inhuman vulgarity 
ecs without exe ;.:e—but not .ithout '©cedents. It 
is r ally these that warrant an examination. If I 
try to conduct one s .re me the necessity of taking 
on a tone ox" shocked morals and ionoee ce at buy. 
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"The children of Tiaos Square have been 
granted a great ..iany new lattiludea In language of 
recent seaso\. Both on and off stage the tongues of 
ana angels have been severely costed with 
blunter d grittier allusions to a n f s anatomy. to 
the mating urge, to the maladjusted gentlemen whom 
the newspaper code of euoheniism aiust go on describing 
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Commissioner Joseph J. Wrrren, one ol 'nyov Jr ©a J. .v-dk r, 
d tiri one of Joab B. B* nton, the District Attorney. 

Above the picture* is the at; teient 
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ditori-1 entitled "PROTECT THE TUv XRB* in which it wys f 

"The after effects of "Pleasure l , ” whose 
short life on jlroadv/ry is rlmdy is beginning 

hrve its effect in t vigilant watch on other Broadway 

shows* n 

The Morning Telegraph of October 11* 19 3 recounts 
*6eci'i5 a be fere a aieeting of the Jovlsn Theatrical Guild 
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herein ..o tor Abe Greenberg st ted as follows? 

"The public Should rote:;=t ag last such plsys 
as "Pleasure Man#" 

The Mew York American of October 11, 19*’ 3 carries a 
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article read* In v rt tis follows: 

Pin a at tement issued last night in the City 
fell, iit yor Wrlkf decl. red his intention of invoking 
t.jie dlock provisions of the W< les In* agninat 
the.- true used for exploitation of filth. 

n Vhio st.i to )«nt wfati issued si'aulfei.neo-‘sly 

.ith renew l of >liee notlvUlea egainat n number 
©f allegedly lsworrl pi y» which h. ve opened in 

t .is city recently• 


































t y #?‘ 


^^■'11 ;e ■ yor ado it known th i ne das sug¬ 
gested to olice Conualssio&cr Jnrran th? t in the 
future James P. Si) ott, secretary of the Police 
rtvent, he detailed to ioviow ell sp ed 
r. z before such shoves open in New York. 
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to ive early notice to the? tre ov. rr in v ’ 
i v.uoral cloys are scheduled for •eduction that 


pat .oak proceedings will bo brought gainst 
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"The h yor ex lrined that unJor e ro- 
visiens of the theatre adlockln aw- no steps 
Id be taken against the owners of 
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”To the aocomyaniinont of a whispering caa- 
i<;r that firr lly grew audibl in its vigorous 
i.;t- that the lay v/a to receive ic "police 

otte tion, Miss e West’s latest work, ’’The 
Pleasure Man," had its first and, conceivably, last 
Bro-1. ,ay erforat ce at ti Eiltaore Theater last 
ni. ht. The ever-..r:*• in threat of the law’s atten¬ 
tion : v ■' r have provided certain theetorgoers .ith a 
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vicarious interest in the proceedings, but it could 
h ly hide the fact that the play is the dullest, 
heaoest d, t > be as fair as possible, nosti< t 
theatrical exhibit you could possibly void in 
years of drana-dodging. 
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ong other tJnxngs, kept it fro ia & Nev; York 
ce, but Miss West w ls but temporarily 
to ede oh© sorely added the character of a 
vaudeville actor, who, at let:st in Ms speed, 
made Casanova and Don Juan look like one-women 
men, added a surgical experiment, on d felt that 
her play was ready for Broadway consumption. 
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find fccoterie of actors last night, ’oen poll e 
"pinched" the c. tire lot for givln n "indecent 
corf or:ce 1 ' at the* Diltmore Theater. Fame of 


Mae's heavy sex drama was "The Pie ure Man." 
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"Piss "a# ..est end the fifty-three 1: tidies 
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clerk read a charge that said Tae end 
the rest .ere ch; rged with "presenting a d per- 
tici v ting in : Indecent, Immoral and impure 
era : , containing certain scenes tending 'to eor- 
ru t t j morals of the beholder" Namely,"Pleasure 
,* which had its Broadway Premiere last 
t the Biltuore Theatre." 


tt r r. 

X m 4* 





The jvo .inc Journal of October Pul, 19f:S had my pic¬ 
ture t .lve and one-half inches high itb an article stating 


'FOU.i L.'.0'«S 





tt A 



V. 


•»oT..Uh TO Bii S.VBPT CL1. OF ALL FILTH, 

OFFICIALS AKhOULCB" 


:. d the following 


st f r 



Police raid last night on "Pleas e Kan" 
and the arrest of Mae . d tho fifty-four members 
of itscase is but the first sweep of o police broom 
^HjiHmay empty several theatres where new light Is 
nF thrown on heretofore dark places. w 
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nor co l 

eovorters 



from jj; lhattan who use their village - 9 
r.p. tion for vvhoo poe—making. 




way 


"This, it was learned yesterday, 
rer son Stan Stanley of mae West* s raided 
i aa n cast and Frank E ry Carton, Broadway 
: <’r ci vorced husband of tne veal 
; o~c. P. Seboellkoph of Buffalo, are aw. 

' on r statutory charge. 





e a s ur e 
character 




mJ 

* P 


w i , . , 

1 ill 


ier :.,rs. 




L 

n n 


•j ^ r, r 


jury a 




"Carman, who wa i 

brief romance that 

wif e * s 


fired as a husband after 




hef 

$ 50 ,000 jewels during 



Oi i- 



^j 

s 



oarty in 

"ler wue's —-—« - * * s _ 

lvC w York apartment in 1923, bought a home in 


Brielie last Bay 


C 

U, 


* ~ "t 7 
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"Revelry at 
■■ when sta 
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r> rraan Dv¬ 
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t&s 
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» uo 



Oc rty find took St3.nl0y s nd Cs.rB8tt to 


1vex 


r 

3T» 




U 



Sc 



o 
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"Their troubles became 
sailor guests from the na 
Lakehurst told a story of car 
Brielle*s moral rafters and 
:no Strnley to po3t $?,000 




1 i . 

if 




er.cn 


station at 
at shook 

Cnrman 

with Justice 


of the Peace A. 0. King. 


from the 

3 have & 
I & nig1 





men and fiw^e young woman visitors 

wild lav? party that 

sailors admitted , 







Nero ^ v . „ 

in the LnkfhU*st brig." 
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picture of the 



aanrod in conjunct! n -,vith that story a 



i f a a rj 
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t O tint* Of fc!n ?rc-*t # n> 00 "> '.octlo 


p 
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t 





cr -Si l o'■'.rr’O In B<r 
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w 


tine on f t any ot- rn 


fcitn«>, nt »« rK't *'lr~~ 


-* - 


1-ai 


T ie m-u^m’pofs 


oto t 


a ticlas in r forth -* *' ort 


to ir/iaao t-n oubl .c a: 


- ? At 



4 - N rr. J * *» ~ t 

^ ■— ^ 


i**>r 1 ra»t* 


before th • 'ublia. 


?! c d«' on cut Stsulrv h; s he roa ortunlty to 



!- 1 1 *n •*} f'. 

.yj \ 1 


V! i t'- 


4* 


rur sev t o. 


n'tie! 'v f 

V)^> J* tl 

he t 

t ha t 

0, t S -^3 ' 
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fi* ^ > - 
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* ' * -% > _ v | 
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*rier -ly by 


an 



u 


»lous art 
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Cc icity has been 1: '-air- 



> 1 


. ** 


co-ii 





3 levant 


C‘ On* 

L iZ 


hr 

i A \i 


ns 


■en ru 


• ,j ■ : ^ 


tf' ' a? 


► ■» 



S t Of 


suit of the tactic5 or tM :>r*5 =• rr. 


o' t 


oil :e 


* i 


The. 


c jk s n ^ 


t th slic tv rt doubt that tat uhi 


at 


l-ir?0 If 0 l r o. i. 


n th 


4- * 


r * 


tJil# 




.-ion :» 


u on tha oorlta of the >lay. In view of t*»t 








go! ion eroreils z®n n ally throve 


t- X* 













, "The l«,«'•••• 


ti 

•4 VK 



*, i 


le#i o }#€tionable 


„4 


ob$c$: *j that it t4M#w wit ? i *~ rt 



.%_j. 



and tht1 v*n 




1 ape r . C- ly *^11^ 


In t > pub3 a c ui t h.» ‘’s n r ‘t** 'i 


1 her? al:* 



bean o vtotod* litiiout a 


fci'if’l , lithc-ut r 


n o 

1 4’ 



r.hout 


#rit 

i * 






* 1 -* y t 


a 


th> «a> u*- 


erir-b or thr >!«>'» the 


do . nlant an 4 I a tan' cjo; vie ted before the Bor of Ju 


•■i 



rnse of the co 


■. * i-m* 


unity i?? tn«* t wo ir< ru-11. • Th# 


;>ublio hat bee 


axcit' jin * irouftd ly t‘i# ji^kliciti 




tenUnt upon the rai 


W 



• t* 


l** JU 


ieta nt th<= 


ublJC ka# 



e 



in 1 


proju 


u 
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t t i *■•'» n . *.t« end *e» 


It ii j ostlble to aalrot 'ury of Uttvv iiapirtlal 
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Men in this county or, indeed, in this city end in any ; dja- 


r% 

v 


ont county that would give the defendants an ue a fair and 


i irtir.l tri; 1. 


For many weeks t!ie press has rounded away t the de- 


fend.rats : 


i 'w »■ 


:;ie. There has been no cessation. The public 


is ore a red to see these 56 defendants and myself brought 


into court for a Roman Holiday. 


This 


indictment is a very serious thing to these defen 
dants and to myself. If found guilty, the punishment would 


:e 


njT severe. Most of these oeioadai ts are without iuncs 


They have been dependent upon their small salaries, .hich 
they have lost by reason of the suppression of the play. 

They are pool* actors out of work, without resources, witnout 
funds, m; ny of them without families r no. without friends. 

/gainst this public clamor, so grievously aroused by 


the press and the 


>oliee. these defe: dew to st, id kelpie s s 

& 


and alone. T ey cannot with their feeble strength fight the 

>d sense of the community and it would be a mockery to 


arous 


try these def ondf.nts and me before a ^ury t. rswn from this 


community 


. e are 


, titled to a fair trial and to an impartial 


trial. We a3k for nothing more. 

On behalf of these defe dants and myself, I, therefore 
Ipray that this court in its good discretion take unto itself 
he indictment i.i)& trial of this action and remove the same 
Worn the Court of Oenerol Sessions of N*w fork County and 


4li 
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t Is co i.‘t osko nn order ch* gin;; the vertu® 9t the trial 


to another c Mi/ty -dtb.J.:. t 


# V 

iL 4 » 


to tt* 4 ‘"Tl t int tho^o 


tin Lu, • rt 1 nj tri 


* • 


joy ho hod, aw* I earn, tly pray tbli 


COUi’t t» r rant no tail* r<u!Llo* in fe<»* intercut of .luetic* 


an 


raimoooi for /. 1 i o fhid) wo pri-viotia op -11 cation h&o 


boon mada to any c fe or ju •«. 


fhi originals of th* 





h-icu-i above 


roferTr1 to. ora incur oratarf htfrairt by ref- ccnco 


and will 


ba honied up to the ro rt or this action 


fl 


ri 


■orr; to bafo ) mo this 




;ay o ’ rovonbf-v. 
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iiAE u'iio'i. ot al 
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•' P 

« 


ft }f * if ft « if ft if 


\ 


ft ;* 4 f 



J 

mm 1 ! x 



f.i 


iij-.it 


YOiSi 



iv 


* 


) 


COuI/IY 


OF J»jb»Vi iOXuv, 
OF ih,n YOxvK. 


t 

oo. t 


l±A ti STANLEY, being duly sworn, deposes am 




,.. .,, * 

X)t'. > w » 


■ 


I aia one of the defendants 




■ a 


jiication 

I am an 


change oi 
a tor by .: 


herein, and join in 


>rofes3ion and havo been such for 



# FI * 

fc H 



A 4 


▼ r 

V 



t*^ * 

C* a w 


jo 


i 


four 


e in carried. 

i nc. 

live 

i with my wife and family of 

d rori. 


t 


was engaged 

to 

pluy 

the star comedy role in the 

.?cure Man’', 

and 

1 * w #*■ l*t 

i« ct £> 

a crested together with the 


pluy ,! P1< 


othei defendants* and was subsea 



LX 







X have never been indicted nor convicted of any oi’- 

§■ 

feK.se> tio’ve nevoi had any trouble with the police* one c.m a 


* a c c 



«, v»n 


A 



*. * • 


My salary as an actor has run as high as f900* a week 
and I am favorably known in the profession and have played 


XX iiOEt Of 







; ev 




ire ant 


particularly 


shat is known as the "Bie-tiw© Circuit", formerly the Keith- 


Albee Jirtuit, which 



a the best vaudeville houses in the 





iiy reputation he3 been above roproach 


After the indictment herein, stories appeared on ox* 


























tihoa w Oc tob r 11 * Xj 3 -LO evo 'fiX 







Xork wit/ 




papers to tit 3 effect thr.i I had byr n err at ted ath one Ar¬ 
isen in Jersey on ,.• serious char.ie acbe by two .aliora¬ 


the ii.nuer 


o of 


the ?. rticlc is that X >/ss i .rrested for «n 




act 


of 


perversion. 

Iho articles appt: red particularly in the *k>mlr , io*~ 


egraph oi October 11, 5329 and in the Lull/ of October 
11, 1328, both article* being set out in full in the aceo*- 
pi nying affiervit oi Piss •ast . ve* ii'ioc hoveater 0, 1 


3 i. 


In one of the an lidos, to tit, the <me published in 


the "ally Is r, 3 


' ict'-re ."/ orred. 




I ten/ tint 1 ./as arrested in Jersey at that 
at any other tise. 


I deny knowing any Jan 


r’«. 


eras i-. 


I i.ai ..othinr do so with any arrest in flew Jersey 


altbei in October, 1928 or at a- f ti 


*-> r. -- *»n 


-. % ‘w 


viou3 trereto or at 


ei_e suite usnt tveeo. 


ihe conn 


z* 




tlon of ay :ne cry. photograph i n this 


r*v 




is absolutely uaiourr ed 




he s u e .tides ins oft r nr 




.hey affect £3*.: arc* f•-1 s0 in ever,, particuia^* I heve novoa 




V ^ » 


;-<j for «i.y aliened act of xi’- 


had any trouble oi any n< 

version. 

I was not helc ir. ball in neJersey. 


no t 


dicted in that state, and the entire story is a ft. tricatio 


I I 


end c falsehood. 


jl r 0 



t 1 


3 fcilectfrd ao in ay 


roi <! ^ io n • iO£ t 


grievous^ * All ay frionda and acqui lata 

s oi the. thdii^lcuX pro! >ion h&Vft 


ii i n < 


til tht* 

the opl; 


tiiai 


atmttoned »ora tru«» f &mi thy Injury con 


<*> m 


















/ 






to me by the publication of these f &las articles Is some¬ 
thing that cannot bo estimated. 




It has rovented as from obtaining e >loy. ent, end 
I have been informed by my booking agents that this vaudeville 
circuits sill not give me employment because of the publica¬ 
tion of these fclse,unt:uc and libelous articles* and by rea¬ 
son of the notoriety occasioned by those articles I i unable 


to obtein lucrative employment of any kind 


* i 


tbi_ tim 




i-ith the exception Of n occasional or sporadic booking of 
few days, I have been unable to continue the practice oi ay 


r* 


rofession. 


By reason of the premises I have been thoroughly dis¬ 
credited end the public has been led to believe that I am a 
pervert < i - .. that 1 have been arrested and put uncer bail for 


r. 


n act of perversion. 


uni 


satisfaction for the 






oublic; tion of these articles. I cm unable to have those 


erticl 


t 


iec. in print, for the reason that the r» jc s ar« 


apparently d©T#orui'iuc to kuco ue in a bad li^lit befoio thv. 
public, and by reason of the preaisos, this comnunity has bean 
aroused and inf1 mod against me and I will be unable further 
to obtain a fair anc imparti? 1 t v 1 a 1 on ttils inaict;ient• 


Sworn to before me this 
5th day of November, 19:18. 
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III PORE DRAMA, PLAY, EKRIBITXOB, SHOf AM® ENTERTAlNJfRNT, 


;o .fitted as follov.s: 

Tbs £»iid tfet’end-mta, 


tho first Any of October, 


ninetoon hundrod twonty-oight, nrv 


for roiao ti a thoro-iftor. 


at a certain bull lng an * tiiaatra in said oounty situnta 
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«* j 


the Blit'ore Thantro, uni ••.fully aid prepare* 
• n’oaent ’.nd prrtiolp te in n obr.cvno. 





In ecent, iamjonl and Impure <3r aa, pi y, exhibition, show 
and entertainment, ;• obscene. In scout, Immoral, tr.ouro 
scenes, tableaux. Incidents, parts and portions of lei 


obscene. Indecent, immor 1 


A nuro t'r vr 


Jp, ' J ( 


4 


9 


)1 ;y n : oy 


* 


Ibition, Ich sal- obscene. In ©cent, iranor -1 and Impure 


er.a, pi -y. 


axhlbltion, show nn • entertainment was then 
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I# 


ere cnllnd ’•PLEASOPf" 
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I 1 t 
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♦ 
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of which said obscene, in oc- it, Immoral "'nd impure 
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l:y, exhibition 
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‘r\ 

f ## • 


ow md entort iooent and said 


scenes, tableaux. Incidents, parts md portions thereof 


v* O'jl 


V\.-> 


- 

J Jtt 


f naive to 


is Court an improper to bo sore id 


1/ 




uo on 


her 


:>ecor s 


thereof, erefore ruch description is not 


•f 


7 on 


which said drama, play, exhibition, show :tn 


:.tP-’t ir. n .. .. L ' S8ID06, t 'ble UX, Cl 0 PS, ) rt 


n 


portions thereof tend and at all times herein rontionod 


tended t v.oul tor to the corruption of the mors 


O 1 ^ 


; of 
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T il GRAND JOhV AFORESAID, by this Indictment, 


further - couso TfTE SAID DEFERDANT3 of the Crime of UNLAWFULLY 


PftSPARINQ, ADVERTISING, OIVINO, riRECTIhO, 
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vorti. •' 
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exhibition, shoiv and oni 

tion, rho'v end entertainment 
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u!l 


in ict’ ent, to 


aor 


t p in 


.'ccr.ci' -v\ t iblo 'U:' 


ort indent. 

being 
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5 r> fh 
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xhi 

inont dfscrlb#d in 

the 

f* ? » ** A- 
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cou 

h reference 
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. i 110 ^ 
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oxhibi 

t ion 
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tertninment. all then an there 


p \ t r* 
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Q:lint -.it’n 


the subject of sex e g cneracy . 
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etc unlev/fully e ch other the said defen 
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id defendants* on the day 
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n 11 • e y e ar 
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foresald, in the county fore 


• -t rl 

* iu I 


contriving an : 


Lche ly 



* i ** 


A 4 t > cr 

A l j L 


o far as in thoa lay* 


*o 


U 


ebauch and corruot the 



h an-; of other sersono m to raise and create 


morals of y 

in their. :r.ind8 inordinate and lustful eslrea, unlawfully# 


i • • 



•p. .cm hi 



id he 





tnd :c. int ain j 



t .in 


theatre a i playhouse therefconnonly knov-u os the Biltaore 
Theatre for the purpose of oxhlblthg and exposing to the 


sljfnt of any persona willing to ee m i 


lrous of seeing 



i name an 
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lokt 


[j Fi 

Ur 1 m 
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1 ew 


for adalsaion Into the said the -tro# 
saan lolous, bra> :y. ob cone, in lucent. 


infasoua. Immoral ;md impure exhibition, show \nd entertain 
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mont> being the same exhibition, show snn entertainment e- 
scribed in tho first count of this In Ictae t. to which ref¬ 


erence is hereby 


* » r 



w 


md in tho said the ■ tre• ^t tho tine 


aforesaid; did unlawfully, wickedly and so mdaloo ly, for 
lucre and gain, produce, present, exhibit an isplay the 

.id oxhibitbn, show and entort.-.indent to the clg t and view 


of fivers ar any 



ill to the gre t offence of 


public focency, again; t the oriar an’ econo y of the state 


to the common nui lance of all t a 



said against 



JL U ; 
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shall bo guilty of a misdemeanor* 

"In any case of a conviction for a violation of 
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aking a motion for a bill of u rticulare 

with that remedy Is that whether a 
p »rticulars shall be granted or not rests 
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inent rtate the acts constituting the cri^G eo that 
he may prepare 1 , efonso, and bo protected 
again ’t further prosecution, bo not fritted v.7 r.y 
by holding th t t e r -uirerae t of the statute wil 
ot be lnntnted upon, -Ind that upon defendant will 
be pl-.cef the burden of ascertainin'*, 
a motion for a bill of n rticul ro, HHHHHI^H 
the discr etio n of the court, what particular act or 
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reason of any imperfection in tter of form which 



does not tend to the proju ice of the substantial 
rights of the defendant, upon the merits. Nor 
does nny error or mistake therein render it Invalid, 
unless it ctu?lly prejudices or tends to oreju ice 
the defendant in respect to a substantial right. 
(Code Criminal Procedure, See.* 28<, b'85, 0847* The 
ourpoeo of an indictment is to identify the charge 
against < defendant, so that his conviction or ao- 
ulttal my inure to his subsequent uotection, and 
to apprise him of the nature and character of the 
offense charged and of the facts which may be proved, 
so ss to enable him to prepare hlo defense* When 
tested by these principles it is obvious that the 
indictment was sufficients, as there was no lofect 

Which sff oted any subrtanti .1 right of the defend- 
ant. It fairly apprised him of the facts to be 
proved against him, and so clearly identified tho 
crime charged th t a judgment would protect him 

from a subsequent conviction* donee, we are of 
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means of divers false and fraudulent tokens, 
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pretenses and representations, or It will 
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As the indictment now stand;;, the defendants may 
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sequently Indicted and convicted for having oartioipated in 
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the other two acts of the play. 

This is particularly ti'ue in view of the fact 

4 k 

that the indictment itself alleges that the defendants par¬ 




ticipated in "obscene, indecent, irnnor 1, impure scones. 


tableaux, incidents, carts a 



of said obscene, in¬ 
decent, immoral end impure dr<una, play and exhibition * * * 
(first count) and 


hi bi t ion, 
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nc 



scenes rue tableaux in sn: ex 


ertainment, all then and there depict 


ing and dealing with the subject of sex degeneracy and sex 

perversion" (second count). 

* 

Moreover, the defendants are not informed by this 
indictment of t.e exact nature of their crime, and this 


court on 


renci 


the indictment \ ill be unable to ascertain 




with any degree of certainty just what t >se cef. ■ .e: nts are 
alleged to have done. 

ibis court could not under tne present indictment 
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pronounce judgment upon & conviction which judgment v/ould 
bar a subsequent judgment on a conviction for the same of¬ 


fense. 


It is manifest that the courts have been 
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in so construing these sections of the Code of Civil Pro¬ 
cedure, that the rights of defendants will not be jeopardised 
and that defendants will have an opportunity to prepare them¬ 
selves and to defend thuiaaoJvea. 

Hie long line of decisions quoted at length herein 
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indicates a nefinito oolicy on the . t t of the courts as 



v r ell as on the part of the legislatures, ‘ihat policy cannot 

be lightly dismissed by the Peo >lo o the pretext that the 


records of the court uiay 




besmirched or the; dignity of tf 


court offended if obscene matter be placed upon 1 1. records* 

ihc -English courts have been as zealous as t\ e 
American Coui’ts to keop their records clean, and the legis¬ 
lative branch of the nglish Government, in naeting sta utes 


to enable that to be done, ht ve been careful at 


the same tim 


to oroserve th€ rights of defend . ts against oocressive and 
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tyrannical construction. 
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"It slix.ll not be necessary to set out in 
ny indictment or other judicial .roce:ding in¬ 
stituted against the publisher of ::j obscene 
libel the obscene passages, but it ste11 be suf¬ 
ficient to deposit the book, ne.-rs., or other 
documents containing the alleged libel with the 
indictment or other judicial proceeding, 

by refereric 

to ovt-es, column s f and lines, in what vert of the 

___.. las. ai 

is. to. l)Q 









_ record. and all 

proceedings may be taken thereon as though the 
passages complained of had been set out in the 
indictment or judicial proceeding." 

that statute requires that the People, on deposit¬ 
ing the obscene work, indicate exactly whar- parts of the work 
are deemed to be obscene and indecent, and the entire work 


must then be deposited with the court, together wi 
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lo charge that a thing la obscene, indecent, immoral] 


or impure, is but a more generality - a conclusion - and in 
absence of particulars showing precisely the exact 
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indecent or obscene show and/or a show dealing with the sut 
ject of sex degeneracy ox sex perversion. 

Exhaustive research has disclosed no Court of Ap¬ 


peals decision i: '.hi;, state which excuses the -eople from 
specific-.lly setting out in an Indictment the obscene matte.. 
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charged in the criiae. 

There is, however, ample authority the t obscene 


atter ust be set out under our statutory form of indi 
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In i ooole v. Danihy, 6iS Hun. 579, the defendant 
was charged with having published obscene matter in his 
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newspaper. 

The indictment set out that the natter published 
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obscene, lewd, lascivious, filthy and indecent. 

« 

The court held that this was not sufficient, and 

that the alleged obscene contents should have been set out 
in detail. 

Presiting Justice Dwight said at p. 531* 

M Th© objection to bills court, that it does not 
set out the contents of the newspaper 
of, nor any portion of thorn, is, we think, well 
taken. It is a cardinal principle of plodding, 
in both civil end criminal actions! 
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tion exist 3 , or the crime has been <* 
is not enou, r to allege a conclusion of fact; 

the facts themselves must be alleged from which 
tile conclusion i. y bo cz # awn; and in & case like 
the present it is not enough to characterize the 
publication complained or* but the contents of 
the publication must be set forth in orde ttat 
it may appear on the face of the leading that it 
i3 of the character charged. 
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injustice ml ;nt follow a too literal interpretation of 
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mKm c prosecutor to furnish such further 
•mation or $ edification c s may be needful. 11 


wl t f 



X he 

statute and 

the 

rule are clearly 

defined, to 

that 

the 

indictment 

must 

be specific and 

that it must 

the 

fact 

s and print 

in f 

nil all matters 

charted to be 


ooscone . 


-he aopax^ent execution to the rule which would 


* ► 


relieve the People iron 


S>0 



fortli the obscene natter 


Iv when such cl. i:a is me.de in the indictment, does not de 


stroy the statute and the rule 


It is at ;ost : D exception 


which has for its 



LrnaU aim the dignity of the court ard 


4- 

o 


he purity of its records; but even in such case the courts 


do not lose sight of the fact that a defendant 


is entit 



to be protected, an 


i that there are certain safeguards thrown 


about liia. 


The 


CO’ 


urts -/ill, therefore, avail themselves o 


the except 


on l'.isoinr as 


it will protect their records. 


but they will not e..: 



11 it excoot 


ion to work 


C 


r.r.raa 



enc 



e upon i 


n o defc \nt un 


/ o 

V- i V." 


t he 


oak oi 


1 It- 


exception. 


Inaeed, the existence of the excep 




d be 


■cl 


to Yf 


ost cogent reason for granting the motion to inspect 




the minutes of the Grand Jury. 

To indict fifty-seven defendants on three o 
to fail to state a single obscene passage in the play, 
is not a fair end reasonable exercise of the prerogative 


of tlie people under the 


unfair 




\ IIP 

* A. -* V 


tyran¬ 


nical. 


The exception is no 



shield, but has be 


come a sword in the 



of the prosecution. 
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Moreover, the grantin'- of inis motion to inspect 


! *> 
w 



not destroy the purpose of the exception, nor would 


it besmirch the records of the court. 






An inspection would 


»• Y • v%IV 

< Y J 


prise the defendants of the 






ri 
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- iv ( 


t the same time keep clean the records of the 









I s 1 on ~ r.s 



; * e c or 


of 


the court will not be 


oesminin.ee, 


the defendants become entitled to the 



<> I 




SC 



3 "i r> 


u. 


ider the rule; that i3 to say, under the statute 


and under the authorities. The 


=»se rights and safeguai’ds will 


be satisfied by an inspection of the minutes of the Grand 


Jurv 






















































A MOi ION FOil it, IS INijpftCXIOK Oi>' XUS ML 1X1 


< t 


j. il 






j'.ii 












13 FHO .t IN SUPPORT OF A MOTION TO LUJI 
INDIOTMKI, . .1011 10 FOUNDED UPON 1:: COMPETENT # ILLEGAL ASL 
INSUFFICIENT EVIDENCE. 




People v. Molinoaux, F? Mlso. 60. 
People v. Vifooci, 93 Ml so. 701. 

Poo pie v. Walsh, 91 ,yi s c. 573. 
People v. Mosko.vitz, 119 Wise. 837 


The indictment charges in tiio first count that 
the defend; nts did unla wfully "prepare, advertise, give, 
present and participate in an obscene, indecent and. immoral 






drama, play, exhibition", etc., parts and portions of whicl 


% 


were .11aged to be obscene, indecent, immoral and impure. 

In the second count the same oerformance is alleged 
to have depicted and dealt with "the subject of sex degen- 
; eracy anti sex perversion". 

! The thii*d count charges tv/o nuisances; one, in 

keeping end maintaining a theatre and playhouse; secondly, 
in presenting, exhibiting and displaying the exhibition, 
show and entertainment mentioned in the previous two counts. 



iVOUld 



no 


unlawful 


t ha t 


ed to the Or and Jury i.o 





i that the particular actors men¬ 


tioned in the Indictment (constituting the whole oast) took 
part in the particular parts of the play which are alleged 


the indictment to be obscene und 



cent. 




5 . 


























s shown above, there is not even a specification 


of such parts so that it 


nay be shovan what actors partial- 


D 


a ted 




In the presentation thereof. 

It is further believed that there was no competent 
evidence before th©'Gr..nt’ Jury to show boat rny of the 
actors or the author .avtioned in the ind.icti. nt took any 
part in the maintenance of the nuisances alleged In the 


third count, nor that they 


had any part in "keeping n the 


Biltmore Theatre, which is alleged to have constituted 


nuisance 


In People v. Foody, 33 fisc. 357, it was held that 


the mere failure to grant u preliminary examination was 
ground for granting a motion to inspect the minutes. 

Although some cases have held that this alone is 





t sufficient for the granting of 


* 1 


ch e motion, the 


language of Foster, J., is very significant in pointing out 
necessity for protecting the accused in the manner 



reouisir, by the defendants herein: 


n I ti . it the chief r« . son for the secrecy 
of the proceedings of the grand jury is that those 
who are groundlessly accused may not be unneces¬ 
sarily humiliated by a publication of the 
charges made and evidence received against them." 
(p. 358). 



See to the same effect: 

. People v. Molineaux, 27 Mise. 60. 

In People v. Klaw, 53 Misc. 158, a notion to i 


spec t the minutes of the Grand Jury was 




oraer 


to enable the defendant to repare his defense, where it 
pe&red that the defendants luad not been furnished with a 




copy oi' the indictment, and where there had been no prelim- 
inary examination. Crain, J., said at p. 180: 




































fT A motion 

>f * i 





set aside on indict; .ont may be 
maae w w upon the ground that the defendant■* s 

onstitutional rights have been invaded, as by 
finding an indictment without evidence, or oily 
upon incompetent nd illegal teat 





&no i r< 



LX O .) 


16; : 


«In 1385 



was mode for the t kinr 


of the testimony before the grand jury by a sten- 

i . i - — .f ^ J. Vi * ' p ft ^ m 4 

- m-m m m • J * ir m I. '* - 1 % 1 • m i*. A^, *1 * ».-* •I ■* Tfc J* —- . jm* *- -I 1 ' I jr—« 1 1 ^ r 


ooy oi 



frt 


ographer appointed in the county of Hew iofjc by 
the district attorney, one this stenographer 
required to furnish to- the district attorney a 

3 minutes 

core fully arming the district attorney 
threshold of the prosecution for 
maintenance♦ If justice is to 

.’IV- 


m 


ileges of a defendant pari oassu 

A 

L* 


of the power of the fistric 


V& 

U JLm 


In People v. Welsh, 9£ hisc 


i on 

r e s u 

t **0£j‘ " 
J* - A ^ » 

V“J t 

S sa 

^ * £} C* 

i r . % 

( one 

t he 

z - t 

he p 

t ii t he g 

o y. v . 

>73, 

the 




rowtn 



\T 


considered not only the shorn S' 



> 1 r 

j * r 

—* i u 


of witnesses* but 


also news•a d er ac 





t 



orivote communications. 1 reus 


J,, upon £ motion to inspect 


rejuesr c~ counsel ono dismissed 



iuti- , . t :.'.. i yond tl 


to, 

j ^ 



e incictmsnc. 


In People v 



'.’its, 119 hi sc 



7. the official 


stenographer at a 
to testify befoie 





s r 
'J 


was 


B 


ubso 


quji 



a 0J/ ' 71 



pd 



! Vj 


Gi no 




v 



.uG 


n t * n \\' i 

.?f' ~ 




' *2 


t 


such evidence v/ 


r> c 


incorapet 


the c; 



c;jl U 




to indulg 




the ci’osumption that indictments are found upon competent 


■*- 

L 


' 


nl 



w ►/ 



a\ 


c u 



lIt 


curately supplied 


t0d 

t ho 

as 

to 

In 

an 


m 


otion to inspect the minutes. 


so that Information as to the actual testimony could be ac 


ble opinion by McLaughlin, J.# the 




reasons for granting the motion to inspect the 
Grand Jury are very aptly summarised i 



of the 




> Code of vi i,■.! Pro'edure vQ.vi.lei 

the grand Jury tnay hear none but legal 

sued as is given by witnesses pro¬ 
duced and sworn before them, ox* furnished by 
legal or documentary evidence, or a proper 
deposition of a witness. * * * The motion 
to ins act the minutes of the grand jury is 





























































made for the purpose of err bill 
ark© 

thi 


2 ' 


if* 


u liO 0 Ji 


' n 


aotion to Oismi^a the Indictment made upor 


e 


rounds astonished b 


*■ V 

n 
{ 


lc V. Glen, 17i 


W 1 - 


(l J 

4* « d 


7 


t Ik 


wor * o 1 - eais 
395; People v. Se^ Hf 
the evidence rec ived 


n 


otsxtor, 


495* namely, 

- the 'rand jury was insufficient to support the 

..A 'T Ik, II *■ 1 m+m ^ <_ A 

sole 



eo u r t 



indictment or that iller. 1 evidence is in< 
basis for the indictment. Here as there the nov- 
in capers and ’John foe* minutes . low to the 

so far as is possible without : n inspection 
the grand jury minutes, what the t stimony of 
the witnesses was, or as the defendant contends, 
must have been before the grand jury. * * * (p. 342) 

■he question of whether accomplice testimony 
was before the gran 
aide. 

Case, supr , at page 707: * Ihe precise ques¬ 
tion presented boon a motion to isoiss is whether 


iC 


jury is not before mo to de- 


Judce wadhams further says, in the ood 


the evidence 
to warrant a 

trial jury. 

c. n ir.^> 
tliat by the 
s i ,o' ;n c a u s -3, an C e. 


the 


def: it by 


after in 





oi 


r 5 


before the grand jury was sufficient 
conviction of 
That question can be determined only 
action. It is sufficient to hold. 

fidavits presented the cefandant baa 

i* 

ished rule, for th: 
he motion to inscoot th, ; lnutes. * * 



b© 031 



■A 


In the event of the mlnut s showing insuJ I- 
ci,*nt legal testimony, or that the Indictment rests 
solely upon incompetent testimony, the defendant*e 

onstitu 


r% 

Kjf 



M l » * 

t*” " aHPs 


rights have been invaded 



■ i 

T. 

Lx V * -w 


ie;.mn_ or 
cedure. -fitter of 
People v. Jakeway. 
Slaw, 53 id. 158. 1! 



section 313 of the Code of utjuu. 
■■■11 Montgomery, 126 App. Div 


1 Pro- 


B 

t. 4 


83 hisc. 


r< e n 


(p« 



1 U v a 


124; People v 


'1 h 


above cases conclusively establish L . t where 


to the best of the accused^ information and belief no 


c* * T 

L • X 


ficiont legal evidence is introduced .. roperly to co. ..-u 




him with the 



j Charged, a motion to inspect the minutes 


will bo granted a3 -i aid to the accused in determining 
whether or not there was such an insufficiency of evidenc¬ 


es to compel a court to quash the indietroen 
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THE TFIOD BY 


’”TCfI T FE rECT1IENT 7 'A" OBIII ’ 




TH.-' 


13 TO .’AY, THE INTRO r 


ucTior of i:no i?z 


r >n j. 


rv r' tt: if'tr. 

i X . £«.< v — p 









WARRANTS : : 3 GRANTINO OF TniS NOT' >0 




The moving p port charge that the in ictaent was 


obtained : .n t.vo ways: (1, by calling witness 


/ - 


who testified 


vith resoect to their interpretation 


ana construction of t 


i 




meaning of certain 



es in the p 1 ay; (• ) hy cabling wit- 






H9So 


c n 


O S lO L 


testified that certain 1 


been cere 



o 


that the deletion gave 


ine s 

in the 

)lay 

h - ** 

* 4 - 

r 8 V Q 

groun c 

for 

the 


be¬ 


lief that 


q lines ".uvt have been obscene and Irapure 


Such evidence was clearly inco jetent, ©cause it 


.lid not establish as a in 


/ 

JL 


tter of lnw that the lines of the 


play were o 


bscene or impure 


The best test of obscenity in this case is the lines 


ad in 


of the play. The meaning and the lines of the play, r< 
onjunction with scenes and situations in which they occur, 
are to be determined by the construction which the verage 


citizen puts upon them. 


The court will consider how an audience of average 






intelligence, viewing tie piny ond hearing 
would receive these lines. 



lines spoken. 




The court is not concerned with any secondary mean¬ 


ing which iay 



uted to the lines of the pi y by p 


olice 



opinions or deductions 


officers, nor is it concerned with the 
of police offiharr or with any special technic ii ae^uiing 


which police officers may ittributo to 


eh lines. 


Judge Wagner, in People v. Seltser, IBS Else 


ofl 

— ,* 


had before him a 


emurrer to an in ictaent charging the 




































publication of an obscene book un er Section 11 1 of the 


Penal Liw» 



"The ire sort ant but not cole test, ?.s approve:- 
in the Muller case, supra, taken from the cose of 
Regina v* iiicklin, L. fi. 5 Q. B# ?69, is one that 
I think should in part guide the law-enforcing 
authority and a court and jury in etermining 
whether a book offends the law against obscene 
publications, namely* 'Is the tendency of the 
matter charged as obscene to deprave or corrupt 
those whose minds are open to such immoral in¬ 
fluences and who might come in contact with it?’ 
keeping in full view the consideration t it the 
statute looks to the protection not of the mature 
and intelligent, with minds strengthened to with¬ 
stand the influences of the prohibited date, but 
of the young and immature, the ignorant and sen¬ 
sually inclined. 11 

Moreover, he held that he woul' not consider the 


co nsents by literary critics upon the "ork. 


In that respect he followed the rule laid down in 


the leading case in this state in People v. Muller, 93 h* £. 
408. In that case the defendant ras charged with .elling 


in ecent and obscene photographs* Judge Andrews com i ered 
the proof offered on the trial* ^e said at p* 410* 

"It ■ oes not require an expert in art or ‘. 
literature to determine whether a picture is 
obscene or whether printed words age offensive 

to decency an goo d reor ils * These are matters 
which fall within the range of ordinary intel¬ 
ligence, and a jury does not require to be in¬ 
formed by -n expert before pronouncing upon then*" 

And at p. 411 and il2 he discussed the merit of evidence of 

witnesses with respect to the obscenity of the work: 

"The defendant on the trial called as wit¬ 
nesses an arti3t who had practiced painting for 
many years, and also a person who had been en¬ 
gaged in the study of art. They were asked by 
defendant's counsel whether there was a dis¬ 
tinguishing line, as understood by artists, be¬ 
tween pure art and obscene and indecent art* 

The question was objected to by the prosecutor 
and excluded by the court* The issue to be tried 
was whether the partioilar photographs in ques¬ 
tion wore obscene or indecent. The defendant was 
entitled to prove in his defense any facta leglt- 

U ; 30. 


























wai 

•xhlblttd in Philadelphia • But 
m*i fetor of law, exclu e a finding 
tho photographs wore obscene and 


thl 


( / *> 


lmately be ring upon this issue, The fact that 
Original ’icturos of which the photographs 
were copies h-ij been exhibited In the Salon in 

Paris was admitted by tho prosecution, and it 

d ’oved that one of them had been publicly 

_ did 

by the jury tba 

obscene ana. in ecent. it 
Is not impossible oertainly that the public ex¬ 
hibition of Indecent pictures nsy have been per¬ 
mitted in P ris or Phil delphia, and the fact 
that a picture bad been publicly exhibited oild 
not necessarily determine it# oh meter as de¬ 
cent or indecent* Ii eed there is but llttlo 
scopo for* proof bearing upon tho issue of ' e- 

or obscenity, boyong} the evidence furn- 

the picture itself* The question which 

1 


cenoy 

i.'hed 


by 


was 

that 




cieo, If intonued to bring out the fact 


w r. i 

v t * 4 v? _ 

cl as 



| pictures might be ' Lther decent or indecent, 
c that tbr canons of pure art would accent 
thoso of one class an reject those of the other, 
was properly overruled as an attempt to prove a 
elf-evi ant proposition. If the question ras 
intended to be followed by proof that, according 
to the standard of Judgment adopted arid recog¬ 
nised by artists, tho photographs in uestion 
were not obscene or Indecent, it was properly 
rejected for the reason that the issue was not 

r in the opinion of witnesses, or of a 
of people, the photographs were Iri ecent 
or obscene, but whether they were so in fact, end 
upon this issue witnesses coul* neither be per¬ 
mittee to give their own opinions, or to statepl 
aggregate opinion of a particular class or part 
of the community. To permit such evidence would 

the witness in the pi ce of the jury, and the 
latter woul h .vo no function to discharge* The 
testimony of experts is not admissible upon mat¬ 
ters of Judgment within the Icnov/ledge and exper¬ 
ience of ordinary Jurymon (l Greenl 

<140). The question whether 
Is obscene is one of the 
sentod to 




•j 


jury, 


I |v e , v 0 C • 

a picture or waiting 
^^^^Klainest that can be pre 

if 

raid under the guidance of a 


•iscreot Judge there is llttlo ct.nger of their 


Reaching 

••'Uno. f. 


wrong oonclusion. 



In .log* v. Thomson (1900, Q 1 J. 


£ e 


4515, tho court 


>1 at 
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571 


51 * 
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* ♦It 15 

character ;>nif 
lie morals? We 
or of antiQur.rian res 
4 o above questions** 


o 

a 1 c u i 


o not reauir 0 


(T> i 

<# it wil ft 


1 >wt ~n 1 ‘-civiots" 
ted to corruot the ?u 
H the help of critic 
hole u? to : 




to 


? :i-9 



Pc role \ 


Brain rr, 1?' Aop. rivl 816, -r* J u 


r-M 


fowling, in 


very able dissenting opinion, sal: 


t o 


V t * * 

j *«.. * 


"The test as to 
cation is: ’Whether 

ged as obscenity is 
those who e ■ ir. s are open to ? 

nd who might 




V 4 


v X 


.'luonces 


v ': t .. S a n 01 seeD 9 ': 1 1 - 
the tendency of the t 
to eorr.ve or cor 

jA » * f9 

uch imror il ir. 

ict with 




L t yC 4 

1 T\ 


it. 1 (People v. ^fuller, 96 


.o ■> n ■ -o n t, 

v. 4 - v v- ■*_ W- * ^ w 


t 


nq 


II; 


nen no \ 


i n 

. ,JLIAii v «| 

C. C. 19.) 




rl in 


4 Jb 
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, Jj * He 

i e 




• 3# 3c3j 11 


4 4 


of th© a^rre 


gate sense 
hat is its oroosD 




mzt is t.ie jucr 

of the co:^sunity 

ble offset on the 



-o 

W t 




ense o 





v to an c 


f* 21* OTf *“ 

l»QUU^ , > 

>urity 

and chastity oi 

tending 

to the 

fanilv, ^de up 



~'~en. young boys an;* girls - t 3 fan 

/ W W » 

t 




shich is t 3 common nursery of -ink ini. 


• ^ 


I f 

the foundation rol 1^ 
poses?’ (United States v. 


% * 



'* ^ ~ 


rr.; — C n 


"t i0 


^ A v> _ 
—■ “ 

v V/ ^ - ^ 


Harmon, 45 Fed. Hep. 

£14} reva, on orher grounds, 50 i . 921.) 
was said by Cockburn, 3h. J* (II ?o:: *. 19) , 

^ k, & k M * * 9i * * 


i C 


the test or oosc 
the artter chai 




and corrupt those 


ity is it . ether tr.e 
as obscenity is t 
ose r " ? 


* r 


>■% 


immoral influences, and into nho 


■ *’ P'* 1 

/ --* w - • '< 

to deprave 
ooen to r uc 
ids the 


'7 "» 




o a 


publication may fall. n 


To 3scertain whether or not i 


+- .-v 

Ui- 


line3 of a play arc 


obscene and impure, one does not have to resort to mental 


jugglery 


TO 


o 



V * 4 


structio 


nd i eaning of words, whether in statutes or contracts, ap¬ 


plies with equal force to the words of a plav or 





n 

u. 


o, in the case of Coring v. 


LT >»-»*4 c q 
** • * 1 X w 2 , 


292 Fed. 97*-!, 


the late Judge Hough said at p. 978 


Therefore it is conclusively presumed that the 
es meant what the words which they used - s n. 


and no oral evidence was permissible* Wh 


;-;eant, an; all that they mo unt, mst be spelled 
of the plain words they wrote." 


In the Code of 



aihj 


w 


action 


883 which provi es as follows: 


79 . 


























ft / 
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f -i n < ^ 

^ I mm 1## 

V j 


ri 

l 


Ion struct ion of words 


used in ~n 


in* Icteont. 




1 

ii 


i 


11 The words used in an indictment iraist be con¬ 
structed in their usual acceptation, in con-ron 
language, except words and phrases defined by 
I t;, which are to be construed according to 

their legal meaning.” 

If the People had incornorated in the body of the 

indictment the specific passages of the play which they 

* 

deemed indecent or impure, the court, in considering tho?e 
passages, \touI d be bound to follow the rule laid down in 
Section 283, because they would be part of the indictment. 

The fact that the People have pleaded the exception 
anc have refused to incorporate such passages in the indict¬ 
ment does not mean that any different rule of construction 
applies to such passages or lines; and the court may, after 
the inspection of the minutes of the Grand Jury, construe 
such passages and lines in the same way that it Viould have 
construed then had they been part of the indictment origin- 






It is the claim of the defendants that if this mo 

* 

ticn is "ranted and an inspection of the minutes had, tie 

^ u ^ 


langu 


and 


atruction. 




r 





m 


It is, therefore, necessary that such an inspection 
be had so that the court may apply to the lines of this play 
a proper construction in accordance with Faction 202 of the 

of Criminal Procedure, and not the construction given to 




lines by police officers* 































33peetfully 'ubicittei. 


ATHAM 30RK 


| ttomey for Defandants 
other than ' ;venoort 
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OF THE STATE OF NEW 
iOKK 


JRKAN 






flee At/dre^) 


□WAY 


New York City 

Esq 


TICIi that 


against- 


MAE WEST, et al. 


__ _ Defendants. 

DEFENDANTS’ MEMORANDUM ON 
MOTION TO INSPECT MINUTES OF 

TILE GRAND JURY 


i true cop ;/, will be 
ntul entry herein to 


the within named 


► 




Borough <>/ 
City o[ New York, 

192 

u k in the jorenrjon. 

192 



* t 


RKAN 


^•NqpMPV 


'(flee Aridrem) 

DWAY 

New York City 


NATHAN BURKAN 


Attorney for — 




ther than Dav- 


■ It M ti l ll ti fr l M 


(Office nnd'Pobt C)([lvc Address) 

1451 BROADWAY 

Borough o[ Manhnftun New York City 


7 ' 

/ O 


llsq .. 


Attorney 


/<" 


Service of u copy o[ the within 


Dated , N. Yt, 


is hereby admitted 

192 


llsq 



the attorney [or the above named 
day of 192 he served the within 
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OU.vT OF GENERAL SESSIONS OF THE 


COUNTY OF NEW YORK. 


# # # * * a-*****-##*##-** 


•Xii PEOPLE OF 2HE STATE OF MEW YORK 


-against- 


* 


JAE ./ESI, et als. 


Defendants. 




DEFENDANTS« MEMORANDUM QM MOTION TO DISMISS 

THE INDICTMENT 


under 


of Criminal Procedure, to dismiss the indictment upon the 


ground that it does not state facts sufficient to consti¬ 


tute £ crime. 


There are fifty-seven defendants named in the 


superseding indictment (hereinafter referred to as ”the 


indictment”.) 


The indictment contains three counts, which, brief 


ly, are as follows: 


FIRST COUNT: The defendants are accused of 


the crime of unlawfully preparing, giving, directing, pre¬ 


senting and participating in an obscene, indecent, immoral 


'"nd impure drama 


show 


and of unlawfully aiding and abetting such acts. 


SECOND COUNT: The defendants are accused of urla 


ful ly preparing, advertising, giving, directing, presenting 


and participating in an immoral play and exhibition, and 





c ®rtain scenes and 


and 


aex perversion, and of 



dealing with cex degeneracy 


and abetting in such acts 


V. 













1 














TIilKD COUff.t The defendants are accused of main— 

talnlng a public nuisance. 

The first two counts are based upon Section 1140a 

of the Penal Law. That section provides as followst 

n § 1140a. Immoral plays and exhibitions 
ana the use and leasing of real property there¬ 
for. 


that 



" 1 . 


Any person who as owner, manager, pro¬ 
ducer, director, actor or agent or in any other 
capacity, prepares, advertises, gives, directs, 
presents or participates in, any obscene, inde¬ 
cent, immoral or impure drama, play, exhibition, 
show or entertainment or any obscene, indecent, 
immoral, impure scene, tableau, incident, part 
or portion of any drama, play, exhibition, show 
or entertainment* which would tend to the corrup 
tion of the morals of youth or others; or who 


" 2 . 


Prepares, advertises, gives, directs, 
presents or participates in, any drama, play, 
exhibition, show, entertainment, scene, or 
leau depicting or dealing with, the subject of 
sex degeneracy, or sex perversion; ana 


Every person aiding or abetting any 
such act, and every owner, lessee, or manager 
of any theatre, garden, building, room, place 

or structure, who leases or 1©ts tlie 

e to be used for the purposes 

of any such drama, play, exhibition, show or 
entertainment, or any such scene, tableau, in¬ 
cident, part or portion of any drama, play, 
exhibition, show or entertainment, knowingly, 
or who assents to the use of the same for any 
such purposes; shall he guilty of a misdemeanor 


any case of a convict on ior a vioxa— 
this section, where the viola.ion occurred 

^_^ licensed for any public exhibition, 

drama, play, show or entertainment, ifee licensing 

authority shall have power to revoke such license 

upon proof of such conviction; and upon such rev 

- ... . . _ -3^- -*-ll have 


___ _ - . shall have power 

to refuse a new license affecting such 
for a period not exceeding one year from the aaxe 

of such revocation. H 


count 



*asad upon subdivision 1 ol 

ap srcntly 

and the second count is/Wsed up6n subdivi 


2 . 










2 
















The third count of the indictment is based upon 
section 153£ of the Penal Law, which reads as follows* 

”§ 153£. Maintaining nuisance. 


"A person who commits or 
nuisance, the punishment for 
specially prescribed, or who 
refuses to perform any Legal 
the removal of such a public 
guilty of a misdemeanor." 


aintains a public 
which is not 
wilfully omits or 
duty relating to 
nuisance, is 


ent fails to specify which parts of 
play "Pleasure Man" are claimed to be obscene, indecent, 
immoral and impure. It fails to specify in which respect. 


this day and its scenes and 


and 


it falls to specify in which way the said play was so wicked, 
lewd, scandalous, bawdy, obscene, indecent, infamous, im-. 
.oral and impure,that it constituted a common nuisance. 


indictment 


f5i 


ure to allege any of the specific details is tnat tne saio. 
scenes, tableaux, incidents, parts and portions thereof 
would be offensive to this court and improper to be spread 

upon the records thereof." 

Although the statutes of Hew fork provide that an 

indictment must state specifically the crime which is alleged 
to have been committed, the People have avoided giving any 
specification, on the pllea that it would besmirch the records 


court 
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x'^oole v. r« ss 


bounis, XM N. Y. 94, the do 


. . ? oor.victcd of rrirtina obscene Batter in viola 

» 4 iif 

of Section 1141 of the Penal Lnvc. 


^ t ^ + * 1 V % -** on att&lnst the defer, out in that 


.'. 5c' sta.od the not constituting the offer.so ft! follo'flt 


** f T' V* -v 

4 A \ 

W -a* 

d defendant 

on 

." .or.'.ary, i 

~ *■ if 

and thence 

c c r. 

the d y v 

■w 

t he 

making and 

fil 

fcrustion, 

at 

ie city of 

’v <?w 

county of 

X ew 

York, with 

into: 


V' 


he 15th day of 



£ Of 



s 

in the 



t to sell and 
show, unlawfully possessed certain lewd, 
lascivious, indecent, obscene and disgusting 
printed natter, whereof a sore 




to he spread 


the records 



statute 


in such case -ado ..ad provided, and a 



the peace of the people of the state of 
York and 



ow 




It -isill be noted that this description is almost 
identical in language with that in the case at Bar. 

The Court of Appeals reversed the Appellate Divi 


sion for the First 



and held that this indict 


■ent was insufficient. Judge Crime said at p. &Bt 

"Tills is insufficient. The name and nature 
of the publication is nou given, neither a de¬ 
scription of the printed matter! the dates, even, 
of the publication of the article are not spec¬ 
if led. ■■■fliiliillliiillHHHMn 














information i 

In 



offense. On the above 
would have to resort 

dence 

which, 1 


"The judgment of conviction must he re¬ 
versed. Forms and procedure still have their 
place and purpose in the administration of the 
lawj without them we would have chaos. Much 
L" impatience is being shown with the technical¬ 
ities of the law, and at times it is justified. 

The requirement that an indictment and an in¬ 
formation must state the crime with which a de¬ 
fendant is charged, and the particular acts 
constituting that crime is more than a techni¬ 
cality! it is a fundamental, a basic principle 
of justice and fair dealing, as well as a rule 
of law. ^ 

Commonwealth v. McCance 164 Mass. 162 is a 
case on all fours with the one at bar. The headnote in 


that case reads: 




relied on a 


the parts of 

n 



The indictment in that case charged the defendant 


with selling: 


in * * * a certain hook, then and there called 

’The Decameron of Boccaccio,* and which said 

book, upon the title-page thereof, was then 

and there of the tenor following, that is to say, 

*The Decameron) or Ten Days* Entertainment of 

Boccaccio. A revised translation by W. K. Kelly, 

with portrait and ten illustrations, drawn and 

engraved by Leopold Fiameng. Published for the 
Trade,» - and 















































The defendant moved to quash the Indictment on 
the ground that: 

"'x x x the Indictment 3ets forth in no 
legal and sufficient terms wherein said book 
1 3 amenable to the penalties denounced by the 
statute; no specifications of any offending pass¬ 
age is (3ic) exhibited. 1 " 

The defendant’s motion was overruled and the case 


was tried, resulting in the defendant’s conviction. 

On appeal, the Supreme Judicial Court of Massa- 
c-.usetts quashed the indictment on the ground that It wa* 


not reasonably specific* 

Chief Judge Field, in writing the opinion for a 

unanimous court in the McCance case (supra) held that when 
this course is adopted by the Grand Jury, "Xhe language^ 
complained Of should be Identified by such a description 
or reference that it may he known that the indictment was 
found upon the language which is put in evidence and relied 


n at the trial." The court said: 

»It remains to be considered whether the 
present indictment contains a reasonably spe i 

Boccaccio was probably not written for the pur¬ 
pose of corrupting the morals of 
written long before the invention of Pointing, 
when the number of persons who could r 

few, and it is supposed to yptigt j**?.**?«?» 
of many cultivated people of the world in Italy 







at the time. It was read for the entertain¬ 
ment of men and women. Parts of it are coar 
and according to the standards of modern 
times are obscene* indecent, and impure, and 
other parts of it are decent end pure enough 
to be read by the present generation. Ror’pn 

i'pxdt 




ent as c ontain! 

Indecen 





language.* If books of this character are 
be regarded as within the provisions of ot. 
1890, c. 70, upon which we express no 
we think it reasonable that 


ch the 






referred to in 




out, s 



evidence. 

to 













In the present indictment it cannot oe 
known that the defendant has not been indicted 
upon evidence relating to certain parts of tr.e 
book, and convicted upon evidence relating to 
other parts. A picture or print has no tenor, 
and must of necessity be set out by descrip¬ 
tion, but printed words always can be set out 
according to their tenor. If this is not dons 
because it is alleged that the language is 
too indecent to be placed on the records 01 
court, we think that, in the absence of any 
statute regulating the procedure, the law re 

that the languag e con 
entiflsd by su ch a description or 
ence pat it; may be knowq jh at the indietn&t 
found upon the language which 
evidence and relied on at the tri£iT^lf 
ofTScene language complained of appears only 
in some passages in a book, the rest of which 
is free from obscenity, the book as a whole 
should not be presented, but only the book as 
containing these obscene passages. * * * * 

But it appears by the indictment that the book 
referred to contains other tilings than the ob¬ 
scene language complained of* and no attempt 
has been made In the indictment to distinguish 
between these other things and the obscene 
language* and no excuse has been given in the 
indictment for not designating the parts of 
the book complained of* and the evidence shows 
that the indictment might easily have described 
or referred to the novels put in evidence* so 
that the defendant could have known to what he 
was called upon to answer at the trial. We are 

of opinion that the indictment is not reasonably 
specific* and that it should have been quashed. 
The exceptions taken at the trial need not be 

considered. w 



















-i-he full opinion in the *cCanee esse is spp 
to this brief for the court’s convenience. 





In Knowles v. State, 3 Day 


(Conn.) 103, the de¬ 


fendant was charged with exhibiting an unseemly and inde¬ 
cent exhibition. The court held the information insufficient, 
and unanimously rendered an opinion in which the following 
appears, at p. 108* 

"The averment in this information, that it is 
contrary tc the statute, may be rejected as 
surplusage, and will not vitiate. But such an 
Information must particularly state the cir¬ 
cumstances in which the indecency, barbarity 
or immorality, consists; that the court may 
judge whether the public exhibition of the 
sliow amounts to a crime. 

"This information alleges, that said 
Knowles exhibited a horrid and unnatural 
monster, highly indecent, unseemly, and i 
proper to be seen, or exposed as a show; but 
states no circumstances in the description of 
its appearance, which show this allegation to 
be true; it cannot be supported, either at 
common lay/, or on the statute." 

The requirement of Section ?75 of the Code oi 
Criminal Procedure cannot be overlooked. It provides that 
an indictment must contain: 

n * # * 


A plain and concise statement of the 
act constituting the crime, without unnecessary 
repetition." 

f 

Section 3S3 of the Code of Criminal Procei 




provides: 


11 Si 323. Grounds of demurrer 


B The defendant may demur to the indictnent, 
when it appears upon the face thereof. 


* # * 


Mg . 

K/ 9 


he indictment does not conform 
the require 



















seventy-five end two hundred and 


two hundred and 
seventy-six; or 

•* * * 


»4. 




J do not con— 



facts stat 
a crime; * * * ". 

The objection that the indictment fails to 


state facts constituting a crime is never w 



Section 331 of the Code of Criminal Procedure 


provides: 


331. 



oi c 

arrest oi 




nun or 


and twenty—three can 




, or 

in 

tior. 

three 

-ken 

by 

the 



oe 

rer; except test the objection 
jy—isciction of the court over thd subject oi 
the indictment, or that the facts stated do not 
constitute a crime, may be taken at the tris*, 
under the plea of not guilty, and in arrest oi 

judgment." 


-In 

obscene matter 


England^ in$icimei&t lor £le 6 publication of 


s inva 





forth therein the e 



ss it specifics 


words alleged to be obscene. 



In 


ilsugh v. Queen, L, K. 1S77-1370, 




607, the court held an indictment insufficient which at¬ 
tempted to avoid setting forth the obscene matter by merely 


giving the title of the book. 

Lord Justice Brett sa 



at pi 637* 




"It is said the defendants did 
llsh, sell, and utter, a certain indecent, lewd, 
filtny. bawdy, and obscene book called the fFruit 



of Philosophy. 1 
the book, *F 
to bo relied on 



obvious that the title 

Philosophy,* was not enough 
__ _ds cannot be more innocent - 

they never were or could be relied upon af 
scene libel charged. That which woe to be relied 
upon was something written in the book which wee eo 
called, and there is no description of anything 


5d. 












contained tn that book. What Is contained In 
that book, is not oven attempted to be de¬ 
scribed according to its tenor and effect. 

There is n total omission of the contents, and 
yet it was the contents, or some part of the 
contents, which was to be relied on by the 
Crown. The words complained of are necessaiy 
to the averment in the indictment, and the 
total omission of them cannot be cured by ini , 

verdict, n 

:.’he courtheld, in that case, that the words alleged 
to be obscene must be specifically incorporated|iiip$i|^ 

indictment. 

In the courts of this country <■>' c; ° ,rle 

practice to excuse ja statement of the alleged obscene 
matter, upon the ground that to incorporate the same in 

the record would pollute the records of the court. 

But, even then, where the indictment did not spe¬ 
cifically allege that the matter was too obscene to be 


court, the indictment 


aeetned defective 


People v. Dar iby, 
65 Hun. 579. 


Danlhy, 63 Hun 


scene matter in hi 


newspaper 


The Indictment set out that the matter published 


is obscene, 


filthy 


urt held that this was not sufficient, and 


that tha alleged obscene contents should have 


detail 


Presiding Justice Dwight said, at p. 581t 


6 . 











tt 










xxx ihe objection to this court, that 
it does not set out the contents of the newspaper 

, hor any portion of them, is, we 
t well taken. It is a cardinal principle 

, in both civil and criminal actions, 
laint (indictment) 3hall contain a 
statement^ not merely of the charge sought to be 
established, but of facts which, if taken to be 

, support the charge. The pleading must show 
on its face - its truth being conceded - 
the cause of action exists, or the crime has been 
committed. It is not enough to allege a conclu¬ 
sion of fact; the facts themselves must 
from which the conclusion may be drawn; 
a case like the present it Is not 







and in 
to char- 




contents 


acterize the publication complained or, 

of the publication must be set forth in 
order that it may appear on the face of the plead 
ing that it is of the character charged. 



plai 
tainly be 

tifv the 



n The rule which has always held in actions of 
libel, either civil or criminal, is applicable to 
this case. A complaint or indictment which only 
charged that the written or printed matter com- 

s libelous or defamatory would cer- 
, not because of a failure to iden- 
atter, but because it did not appear on 
the face of the pleading that it was libelous or 
defamatory. And so the two classes of actions op 

prosecutions have alway 



for the purposes of this rule 


f 


and 


great strictness, that in all actions, 

cause of action 




held, with 

civil and criminal, in 
or offense consists in the publication of wricten 

words complained of must 

_ it 


or printec. 
be set out 




in the complaint or 



That case has never been 



and has since 


been cited with approval* 












The requirement that the indictment must not only 


charge the crime claimed to have been committed, but must 
also set forth the facts constituting the alleged crime, 
still exists. 

The omission of either is fatal. 

People v. Knapp, 147 App. Eiv. at p. 446. 
In People v. Helmer, 154 N. Y. at p. 601, the^v 


court said* 


"The purcose of an indictment is to identify 
the charge* against the defendant, so that his con 
viction or acquittal may enure to his subsequent 


protection. 



the 


vides as follows: 


n § 234. Indictment when sufficient 


1 he indictment is sufficient, if it can be 
understood therefrom 


n * * * * 


6 . That the act or omission, charged as the 
crime, is plainly and concisely set forth; 

7. That the act or omission, charged as the 
crime, is stated with such a degree of certainty, 
as to enable the court to pronounce judgment, 
upon a conviction, according to the right of the 

case. M 


that 


important 


and 


and 


apprised 



the 



crime with which he is charged. 

In the case of People v. Corbalis, 178 N. 516, 
hlef Justice Parker, sustaining a demurrer to an 

quoting from an earlier opinion by Judge 













Danforth in People v. Dumar (106 N. Y. 502), said at p. 520 


»' * * * for the manifest intention of the 
legislature in requiring the indictment to 
state the act constituting the crime was, 
among other things, that the accused should 

_ de - 

it 



In a more recent case. People v. Williams, 243 


N, Y. 162, Judge McLaughlin said at p. 165: 


"The purpose of an indictment is to identify 
the charge against a defendant so that his con¬ 
viction or acquittal may prevent a subsequent 
charge for the same offense and also to notify 
him of the nature and character of the crime 
charged against him to the end that he may pre¬ 
pare a defense. 11 


In People v, Helmer, 154 N, Y. at p. 600, the in¬ 


dictment was held sufficient... but the court laid down the 


following rule: 


"Onaer the present practice, an indictment is 
sufficient if the act or" omission, charged as a 
crime, is plainly and concisely set forth with 
such a degree of certainty as to enable the court 

^ . H • I t 1 __J _I ^ ^ ^ 


to pronounce judgment according to uue l-j-guv, ^ 
the case, and no indictment is insufficient by 
reason of any imperfection in matter of form which 
does not tend to the prejud .ee of ithe substantial 
rights of the defendant, upon the merits.. Nor 
does any error or mistake therein render it invalid 
unless it actually prejudices or tends to prejudice 
the defendant in respect to a substantial right. 
(Code Criminal Procedure, Sec. £84, £85, 684). The 
purpose of an indictment is to identify the charge 
against a defendant, so that his conviction or ac¬ 
quittal may inure to his subsequent protection, and 
to aDorise him of the nature and character of the 


and of the facts which may be proved, 
him to oreDare his defense." 


the 



that 


anifest that 



thi 


(L) to guard 



same of 




fensej (g) 


defendant 


in order 


that he 


prepare his defense 


a. 





















People v. Peckens, 153 N. Y. 576, 586; 

People v. Helmer, 154 N. Y. 596, 600; 

People v. Willis, 158 H. Y. 392, 396; 

People v. Klipfel, 160 N. Y. 371, 374; 

People v. Kane, 161 N. Y. 380, 336; 

People v. Cor balls., 178 N. Y. 516, 520. 

In Pettibone v. united States (148 0. S. 197, 202) 


the court said: 

* 

"The general rule in reference to an in¬ 
dictment is that all the material facts and 
circumstances embraced .n the definition of 

the offense must be stated, and that, if any 
essential element of the crime is omitted, 
such omission cannot be supplied by intend- 
ent or amplication." 

An indictment, although following the language 
of the statute, must contain a statement of the particular 


whi c h 


o 



given instance. Statutes are generic. The indictment 

ust be specific; it must identify the crime. 

Wharton (l.Crim. Pr. (10th Ed.) Sec. 269) says: 

u * * * On the general principles of com¬ 
mon law pleading, it may he said that ip i~> 
j' : i r-i ont to frame the indictment in the wo.i.ds 
of the statute, in all cases where the statute 
so far individualates the offense that the oi- 
fender ha.s oroper notice, from the mere adopt* 
tion of the* statutory terras, what the offense 
he is to be tried for really is. But in no other 
case is it sufficient to follow the woras ol the 
statute, it is no more allowable, under a 
statutory charge, to put the defendant upon 
trial without specification of the offense, than 
it would bo under a common law charge.” 

In United States v. Carll (105 D. S>. 6|1, 


is said: 

"In an indictment upon 
sufficient to set iorth the ^ 
of the statute, unless those w 


fully 


without any uncer- 










tainty or ambiguity, set forth all the elements 
necessary to constitute the offense intended to 
be punished.” 

In the well-known case of United States v. 


Cruikshank (92 U* S. 542, 553), the court said: 

"It is an elementary principle of criminal 
pleading, that where the definition of an of¬ 


fense, whether it be at common law or by 
statute (includes generic terms, it is not suf¬ 
ficient that the indictment shall charge the 
offense in the same generic terms as in the 
definition; but it must state the species, - it 
ust descend to particulars.’.” 

In Armour Packing Co. v.United States (209 U. 


56, 33), the court said: 

"It is not always sufficient to charge stat¬ 
utory offenses in the language of the statutes, 
and where the offense includes generic terms it 
is not sufficient that the indictment charge the 
offense in the same generic terms, but it must 

state the particulars." 

In Farrell v, State (ill Ark..180, 196}, the court 


said: 


"An indictment for committing a statutory of 
fense may desci’ibe the offense in the general 
language of the statute, hut the description must 
be accompanied b 3 r a statement of the particulars 
essential to constitute the crime charged, and 
ust acquaint the accused with what he must meet 
upon the trial." 


In short,the crime must be "identified" 


The 


specific acts which in the given instance go to constitute 


it must he stated. For example 


proprty." - An indict 
the particular property 


an offense to steal "personal 
e good, would have to specify 


d i >f lnl — 



and the subject of the larceny 


People, 72 H. Y 

















The statute makes it a crime Tor one to obtain 




/ > 


oney or property ”by color or aid of fraudulent or false 


representations or pretense.” - An indictment, to be good. 


would have to M show what the false pretenses were, and 


state them with reasonable certainty and precision” (People 


v. Blanchard, 90 N. Y. 314, 319). 


Whatton (1 Grim. Pro. (10th Ed.) Sec. 196, 270) 


collects many illustrations of this necessity for specifi¬ 


cation. he says: 


”Sec. 196. As the indictment must contain a 
specific description of the offense, it is not 
enough to state a mere conclusion of lav/. * * * 

■■■■Hent for obtaining money by false 
pretenses, it will not suffice merely to state 
that the defendant falsely pretended certain 
allegations, but it must also be stated by expres 
averment what parts of the representations were 
false, for otherwise the defendant will not know 
to what circumstances the charge of falsehood is 
intended to apply. * * * An indictment, on the 
same principle, charging a man with being a com¬ 
mon cheat, or a common swindler or defrauder, is 
bad, and is not helped by an averment that, by 
divers false pretenses and false tokens, he de¬ 
ceived and defrauded divers good citizens of the 
said State. A count, also, in an indictment 
charging that the defendant sold a lottery ticket 
and tickets, in a lottery not authorized by the 
laws of the Commonwealth, is bad, not being suf¬ 
ficiently certain| and so of an indictment for 
embezzlement charging unlawful loaning of State 
money, without stating how or to whom, is bad; 
and so of a count charging the defendant with 
voting without having the legal quail.1cations 
of a voter; and so of a charge that election of¬ 
ficers »did commit wilfull frauds in discharge 
of dutiest is insufficient without setting out 
the particular acts; and so of a count which 
charges the defendant with unlawfully and 
fraudulently adulterating *a certain substance 
intended for food, to wit, one pound of confec 
tionery’j and so an indictment under statute lor 

defrauding a hotel-keeper is insufficient, unless 
the nature and character of tha acts and circum¬ 
stances indicative of fraudulent intent are fully 
36 t forthi find so &n Inddctmont for defrauding y 
means of divers false and fraudulent tokens, de¬ 
vices, pretenses and representations, must make 
_ 4 ~ oiiaBatinnii AM t.n the tokens* devices, 


18 
















pretenses and. representations, or it will bo in 
sufficient.” 

***** ************** 


”§ £70. * * * It is made indictable, for 
Instance to obtain goods by falsely 1 per¬ 
sonating ’ another. But no one would main¬ 
tain that it is enough to ciiarge the defend¬ 
ant with ’falsely personating another.’ So 
far from this being the case, the indictment 
would not be good unless it stated the kind 
of personat-on, and the person on whom the 
personation took effect. An act of Congress, 
to take another illustration, makes it in¬ 
dictable to ’make a revolt,’ but under this 
act it has been held necessary to specify 
what the revolt is. * * * 


n’Not a qualified voter’, in a statute, 
must be expanded in the indictment by show¬ 
ing in what the disqualification consists. 

And ’the accused must be apprised by the in¬ 
dictment, with reasonable certainty, of the 
nature of the accusation against him, to the 
end that he may prepare his defense, and 
plead the judgment as a bar to any subsequent 
prosecution against him. An indictment not 
so framed is defective, although it may fol¬ 
low the language of the statute.’” 

Other examples will be found ini •■ 

People v. Winner, 80 Hun 130; 

People v. Tatum, 60 Misc. 311, 313-314; 

People v. Richardson, 64 Misc. 684; 

People v. Burns, 53 Hun 274; 

People ex rel Maher v. Potter, 112 H. Y. 
Supp. 298; 

United States v. P, & P. T. Co., 153 Fed 
Rep. 997, 1008. 

In the Winner case (supra), it is pointed out 


that an offense consists of 


ttted 


those acts that 


must be made. 


As 


the indictment now 


stands, the defendants may 


be convicted of having participated in a presentation 









) > 
/L. 


any one of the three acts of the play, and they may be sub¬ 
sequently Indicted and convicted for having participated in 
the other two acts of the play. 


Ihis is particularly true in view of the fact 
that the indictment itself alleges that the defendants p 

ticipated in "obscene, indecent, immoral, impure scenes. 


tableaux, incidents. 



of said obscene, in 


decent, immoral and impure drama, play and exhibition * * * 


(first count) and n 






hibition, show and entertainment, all then and there depict¬ 
ing and dealing with ohe subject of sex degeneracy and sex 


perversion" (second count). 

Moreover, the defendants are not informed by this 
indictment of the exact nature of their crime, and this 
court on reading the indictment will be unable to ascertain 
with any degree of certainty just what these defendants are 
alleged to have done. 

This court could not under the present indictment 

pronounce judgment upon a conviction which judgment v/ould 

bar a subsequent judgment on a conviction for the same of¬ 
fense. 


have 


Criminal 


cedure, that 


the rights of defendants will not be jeopardized 
tnd that defendants will have an opportunity to prepare the 
selves and to defend themselves. 

The long line of decisions quoted at length herein 

i iPi • VW" 

indicates a definite po3 Ley on the part; of the courts as 
well a* on the part of the legislatures. That policy cannot 
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lightly dismiss 




ho People on the pretext that th® 


« Af f h& AAMI* 


’ <"i 71 r 


*/ J 



be besmirched oi* the dignity oi the 


-.,- j 


, — J - J i ^ 


if fef'dfifl 


o r" ^ 




ene ."fetter be placed upon the records 


o charge that a thing is obscene, indecent, i 
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of Commonwealth v* McCance, which are appended to this 
brief, establish the proposition that in a prosecution for 
violating statutes against obscene pub Lications or per¬ 
formances, unless the allegedly obscene matter is set out 
in full in the Indictment, the indictment must, specifically 
identify the allegedly offensive matter so as to leave no 
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language 
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If the obscone Ianquage c<Mpplaltl©'* Of * -oar m only 

in a book, tho rest of whlOh to frao from 
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Tha record fc oi' tha Court of Coon on .• i«an tint- 

th - u; rar,a Ju'iclal Court f r tho County of Worcester *»■* 

tain no copy of tha booH entitled ^iianolra o.l a Woofin of j 
FlsoiufOpr’fon*^- Z& Ik tho lufitcfcMJit in Corjusonw 0 & 1 ’feti 
W, Holaea, but apparuntly tha whole book s rosantod and I 
tho lndlctiis'n.t 'it itt o otofton X&'Hm Xho tatrutesi on tha uttojeot 
S«m: enacted he* e in fits. o. 130. SiO, It «ay bo J 
suggested till't, on a motion to qunch tha Inniotraont, tha court 

cannot taka J udicial no tlet of tho contents of tho book _ 

far rad to In tha indictment* Out It iypc.rc uy the Indi.ctnant 
that the book refer rad to contains other thing® than, tha ob¬ 
scene laij.f’u ‘ tjomplalncd cf, and no attempt has boon sveda 
in tha Indict- nt to elstinffuish between these other things 









and tho obscene language, and no excuse has bean given in the 
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plained of, an d the evidence hows th t tha Indictment might 
easily h vo ? cribod or referred to tho nervals >ut In avidana% 
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Upon to wow war at tho trltl. V?e are of (anini.jn that tha In- I 
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The* People*have moved for a special Jury under 
the provisions of Chapter 60S of the I we of 1901, as 
eaiended by Oh;.ter 453 of the I^v/s of 1904, and Chapter 


741 of 


the L<i.<s of 19/.3. 


Section 9 of the America on t of 19; 3 


provides as 


followsx 


•| 5, Whenever an Issue of fact has arisen 
ir. r.j civil or criminal i.etion triable in u 
county embraced within the provisions of this 
act, the district attorney, o the defendant, if 
in ’ criminal action, or cither party in a civil 
action ec .'j apply for u special jury to try suoh 
issue, such application may be made at any torsi 
of tha Supreme court appointed to be held within 
the county where such issue is triable, or at any 
term of any other court of record In which court 
such issue is to be tried, it must be made upon 
the I ndictm ent, the plea tliareto and an affidavit 
in a criminal rction or the pleadings ana affi¬ 
davit in a civil uctlon upon two days* notloa 
to the sever se party or his attorney. Where, 
upon such application* it appears to the court 
that by reason of the I mportance or I ntricacy 
of the case, a special jury is roquired, or that 
tha subject-oattar of the indictment or the issue 
to be tried has been so widely commente d upon that 
thfc court is sitisfiedfwt an ordinary Jury can¬ 
not without delay and diff iculty be obtained to 
try such Issue, or that for any other reason the 
due, efficient and impartial edolnlatrution of 
justice in th< ticular caaa would be advanced 



















by the trial of such en issue by s special Jury, 
the court to "shich the cot ion is asde aay sutler 

such trial bo had by a 

special Jury* and such trial shall be be* *■'» 
cordlncly. * 


w n o 




tier t •** ♦ 




-he affidavit arciexed to the notice of •otl r. 


V 



s r.ot state cr.yib 





whats_37 


' ic r. s 



; r < t7 



•eciJ.1 Jury 



Kier the 


U 


t& hsrolraoove fori 


1 he af f ic :■ vi t c n tc ins rot hi ng but 




-cions. 


p pears fr 


he iclloslng paragrepn tberco 


a • 


♦-testa 


the p 



"That the facts In the case involve lots 
questions of fact one law; that this case has net 
■jridely co^_er.tec upon in 
oeponent vc-rily believes that 
difficulty -dl. be caused ty 
an ordinary jury to try the i 
h ^d1c- oi the It&te of hew 


ic pressj you* 




fen^ants in this case* arc 



i in obtal 



e an 


the character of th# cl 




c 0 - ■ 

ry ceiay 

■ > tenet 

tc oltal 

ties rale 

ed oy v 

and the 

said de- 

ral days 

i 1 ^ , 

i__ >■- 

rw 

owing to 


T 




I! 


oti 



c-z-.-iv' 


»: 


f* 


i. 



affidavit or fr 


the 


incic 



nt to si 



that intricate questions of feet and 


lav a 


involved, or 


that the case has 



n» ^ 

i v « 


ldely 


consented upon in the 


public 


ess a 


s to warren 


V 


t the necQt— 


sity of a special Jury; nor is there eny 


the belief that unnecessary delay end 



for 



Will b-0 


caused by an attempt to 



ti 


in an ordinary Jury; nor is 


anything contained in the affidavit to s 





that this is 


a cese of great la ortanca 

The questions of 



bill of 


very staple. 


and clearly the precise parts of 


fact ant lav in thle c£3© axe 


a aata out definitely 




play which are al 


leged to violate the statute* 

There is no difficult question of law| 
Judge Andrews of the Court o-i Appeals pointed out 



as 




recant case of baisey 



Society# 


» 


t 








Question aa to 

decent* is one part 
the court. 


book 





for the Jury, rather than for 




Judge Andrews points out the necessity of hr vim’ 
this question passed upon by a Jury which is composed of 
men of varied experiences engaged in various occupations, 


rather titan of a select group 


He said at n. 6: 



ground to believe that a book such as this was ob¬ 
scene or indecent. Here is the work of a great 
author, written in admirable style, which has be¬ 
come a part of classical literature. We may take 
Judicial notice that It has been widely sold, se - 
arately and as a part of every collection of tfc 
works of Gautier. It has excited admiration as 
well as opposition. We know that a book merely 
obscene soon dies. Many a Roman ooet wrote & 


li 9 





W> C JL. 


ft SI 


Ovid survives. So th s book also 


has lived for a hundred years. 


B 0n the other hand, it does contain inde¬ 
cent paragraphs, we are dealing too with a 
translation where the chare of style may be atten¬ 
uated, It is possible that the morality of New 
’fork city today may be on a higher plane then that 
of Paris ih 1836 — that there is less vice, less 
crime. We hope ao. e admit freely that « book 
may be thoroughly indecent, no matter how groat 
the author or how fascinating the style* It is 
also true that well-known writers have committed 
crimes, yet it is difficult to trace the connec¬ 
tion between this fact end the question we ere 
called upon to decide. Doctor Dodd was hanged for 
forgery, yet tils sermons were not indecent. Oscar 
v.ilde was convicted of personal wrongdoing and 
fined in Reading Gaol. It does not follow that 
all his plays are obscene- It is also true that 
the work before us bears tbs name of no publisher. 
That the house which issued it was ashamed of its 
act Is an inference not perhaps Justified by any 
evidence before us. 




















.. - . - 111 these circuit 

they are uv, all material. 

•lit tr U At -h It . 



so frr 


rt I n 


n * * 


4„.n^ .. * book a* a wtole of i« ctoraeter 

•5 1 t« the reasonable belief that it* sale wus 

l Penal Law? The Jury has *: id 

II , ■ Ho cannot sry ns a natter of law 

tnnw they wight not reach till* decision. We hold 

that the question of probable cause ers r - : orly 
submitted to theca.* 


Wtiy 

v r. 


rhe statement that a special Jury is necessary 
because of the wide comment which this erse has received 
in the public press, is absurd. 

* District Attorney in r memorandum submitted i 
oppositi t to a previous motion for a change of venue here 
in, steted &• follows at p. 15: 





! i 


1 


’’As things go in the '-ity of New fork* the 
headline In a newspep.r of today are matters 
of r est J^istorv the day after. A aer.sstior, of 
today iSEc' 'lately gives way to r.r.othca oae of 
tomorrow.’ 1 • , 

Sothing of any moment has ; eared in the mews 


pape s of this city of recent dote concernir. this ecse. 

A* the District Attorney has previously stated, 


it is . astter of ’•post history” to th 



ulm of this city. 


T here are me facts stated in the affidavit of James 
0. Wallace in support of this motion which would i:\ icate 
that It will take several days to obtain an ordinary Jury* 

- here is no reason to suppose that this case ir 
that roapect will be different from any other. This la net 
a case of great importance. The very fact ti>at the crime 
with which the defendant* are charged is merely a * 1 * demeano r 
not a felony would so indicate* 



There la nothing 


unusual nor novel shot 


pro locution under ikuttioi XX«IQ a of tise Penal Low, there 


it ne rtn.so ’iy a prosecution 


ler that section should tv 


4 







deemed of greater importance to the community than a pros¬ 
ecution under any other section of the Penal Law. 

The statute providing for special juries does not 
contemplate their use Ln ordinary situation*. 


In 



Holl. 109 N. Y. 184, the Court of 


Appeals in discussing the reason behind the enactment by 
the legislature of the provision providing for a special 

jury, stated as follows, at P. 196i 

"The affidavit upon which the Appellate Division 
acted in ordering a special jury in this case 
stated, among other things, that the indictment was 
for murder in the first degree. This was enough 
to give the Appellate Division jurisdiction, in its 
sound discretion, to make the order, for a trial 
involving the life of a human being la of such im¬ 
portance, both to him and to toe public, as to bri.ng 
the case within the meaning of that word as used In 
the statute. In prescribing the C!u allficatigng_9X ; 
snecial jurors, the legislatur e seems to hayaJUS- 
caoltal cases nr lmarilv in nln-', for the commissioner 
is prohibited from selecting any person as a special 
juror, ’who possesses such conscientious orlmons 
with regard to the dea.'h penalty as would preclude 
his finding a defendant guilty if the crime charged 
be ounishable with death,’ or ’any person who 
possesses such opinions as would prevent his 
a verdict of guilty in any case upon circumstantial 
evidence,’ or ’any person who avows such a prejudice 
against any particular defense to a criminal charge 
as would orevent his giving a fair and impartial 
trial upon the merits of such defense.’ (Sec.8./ 


In 



ISO Misc. 132, the court 


followed the case of People v« 


and 


granted where the trial involved 


charge of murder in the first degree* 


as 


follows! 



"In People v. Hall. 169 N. Y. 184, trie . 
affidavit supporting a similar application was 
substantially the same language as is 
here. The order granting a special J ur y ™ 
case was reviewed ^ejourt^ Sourt | 

there held [at p. jw that **J‘“J 1 firs ^degree 

that was sufficient to bring the application wit n 

the w hen it is made to appear that the 



> 
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ry 


subject-matter of the In'Ictment is of sufficient 
importance to so warrant, a 
authorized. 

’’Since no action is -ore important to a 
defendant or to the P 


indictment charging murder in 
otion must be granted*" 


1 

Ll 



s case does not involve a cna 


primary purpore of the legislature 


the 

otate 

of 

flew 


rj 13 O' 

03i tiOi 

n o 

f an 


the 

first 

do 

gree, 

this 

char 

ge of 

rur 

der. 

The 

on acting thG 

said 



statut 


a 


ororicing for the calling of a special Jury was to 


avoid ne 



A 


ss delay, in that thereby the commissioner of 


Jurors 


-,- = s .cabled to choose those persons as Juror® ifl 


♦ 

aurder cs.56Sj wno 



not opposed to capital ounishment 


The ins 


tant action is not of such great importance 


as to require a s 




U * 




£p<70 ij but Q- 


d 6H18 rtll 0 


■j3c as 


uch in the usual manner of prosecution. 


mould not h?.ve bee 



brought in General Sessions, but 


tried 



re the Court 


of Special Sessions. The pl*y upon which 


this prosecution i 


c 

u 




performed but two nights in 


the theatre. 


rr 


he show o 


pened on the 1st of October, 1328 


and it it 


p as closed on the 2nd of October, 



There is nothin 




way unusual about tois 


case, and there Is no 



son why the ordinary Jury provided 


by law 






to cope wi th 





pecially in view of the statement of Judge 



h 



na-v fhnt "a Jury drawn from those 
lnabove quoted, to the effect that a j y 


of varied e 



ce engaged in various occupation 


e. in 


close touch with 


Is best 


fitted to 



whe th or 


the play upon which thif 





is bused 


obscene 


Adams v. Morgan, 


105T, 




in holding that » special Jui 7 






a libel ca®«* 


oald at p. 

8* 


10581 


/ 










Ranger 


case to 


the 


"We can find nothing In the pnpors to ju:'tliy an 
infer»'f»o*' or belief that a fair <tnd Imp rtlal 

trial of this action cannot b® had before a Jury 

formed In the ordinary way# There la no clai 
of ony public excitement In the country respect- 
lnr tiie action, and the safeguards thrown round 
the formation of Juries In Kings oounty rent r 
It Impossible for the introduction of any im¬ 
proper practice In that respect# Neither oe 
Importance or Intricacy of the case r l,r * * 
struclc Jury. It is not an intricate 

It Is not as Intricate eith r in t ie lit ■ nm 

Involved as a border negligence case, and - -cn 
cases are tried before the ordinary Juries at 
■any circuits, with »^i»faotory ^suits. Ub^ 

suits are not infrequent, and the . n .j, *.be 

trols them Is well settled nr.d understood, am>t e 

Questions of fact submitted to the jury in such 
cases are not unusually intricate* 

To the same effect Is his statement In Ives r. 

20 N. ¥• Supp. 3&> 9* 

"Moreover, the teaching of 

results, and It requiresan extraordinary e ^ 
-iitQti fv tha Issuance of ftrt oroer f tm 

Iftt is to bs assumed that *^rs lt 

is quite douSt^l ^•ther woh ^ will^Ji 

JUS&VgTA of ^conservative men. such 

as are ordinarily found upon Juries# 


It is 


difficult to o^nceiT© of a more approori<t® 


be tried before an ordinary Jury. 


AS 


An- raws 


said in People v. Muller, .)6 N 


Y. d08, at p. 4l8 * 



In People v 


defendant 




indicted for solj-lng 



__#,,,„ « rl i@ of certain 

exposing the soiw 


,t.d matter of an Udeoent character. in • 
_* T„a.. ntBrlen, In "hloh J«d*e Cullen 


■«iting 


7. 













.gilt concurred, we find the following! 

" » * The question in all of these 

must be, what is the impression propped , 
minds by perusing or observing the writ ng j 

picture referred to in another. 

person is as competent to determine that as ««« 

If, as was stated in that case, one person i- ss 


competent as another, 
material Is obscene 

special panel? The 


whether 


and 


is there for a 


any 


n for the granting 
In this case it is 


Jury 


an 





groups in the community* 

A prosecution under Section 1140 a not on_y 

not call l'or a special Jury, but is one whtti pecull 

demands a trial by the ordinary Jury picked in the 

In the interest of Justice the motion for a 

special jury should be denied. 

Respectfully submitted, 

NATHAN DORS AN, 

Attorney for Defendant# 
other than Davenport 
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i. 


Before the Jury can convict cny defend: nt under the 

m 


ount of tho indictment, they must find beyond a 


reasonable doubt that the defendant ss the owner, manager. 


producer, director, actor or agent, or in a similar capacity. 



, advertised . gaYfi, 




or partici¬ 


pated 


impure sho 


I in any obscene, indecent, immoral or impure scene, tableau. 



incident, pert or portion thereof, and they must further find 


beyond 


that 


scene, tab¬ 


leau, incident, part or portion thereof complained of, tends 


1 to the corruption of the morals of youth or others 


2 . 




Tho ’jhrfiss t*th&.t th6 obscsn©* incleconty iiSuiOicil o 


matter 


youth op others 57 zaofins .het it is in&tuep ^iiich when pr#*» 




seated upon the stage must have a tendency to deprave and 




mind 




and 


gm I' 

S a 


influene 


by exciting 




lustful desires, creating impure imaginations, and oy pro¬ 


voking sexual cravings or desires. 










3. 


Jury find beyond 


a reasonable doubt that 


turally calculated to end 




thoughts and sexual desires. 






Matter Is not obscans. inti soon t f Amhiom! ox inpuro 













r f b 


4 


Matter that ta merely coarse, rough, profane, unbe¬ 
coming, repulsive, disgusting, revolting, offensive, vile or 




vulgo 


The statute 


only lias reference to that form of immorality which relates 
| to sexual impurity; that is, matter that tends to siiggest 
to or create in the mind of the spectator libidinous thoughts 

| 

or to excite or give rise to sexually impure desires in the 

' 

qneetator. It must have a tendency to deprave the moral 






senses by suggesting or appealing to sexual 1 
must be established beyond a reasonable doubt 


5. 


fe-v if the matter does not incite to immorality rul* oin^ 

to sexual impurity by exciting sexual cravings, then it is 




not a violation of the statute. 


which 




mind 


is not a violation of the- statute. 


6 . 




exual 


tend 






the spectator in that direction. It is not enough that the 


exual m& 


lations, but it must be clothed in language and contain ex¬ 
pressions or convey by action thoughts which, with reasonable 
persons, tends to excite the sexual desires or passions. 
























7. 


If the matter complained of does not tend to excite 
the sexual desires or passions of the normal man or woman, 
hut on the contrary, is .repellent and disgusting to the 
normal man or woman, then the Jury must acquit£~ X ( — 


8 . 




Uiil 



the jury find beyond a reasonable doubt that 






the matter complained of excites animal passions and de¬ 
bauches and corrupts the mind, and is not merely such as is 
merely coarse, vulgar, revolting, disgusting, rough, repel— 

Ve^Ar 



offensive or vile, in the popular sense of those 
terms, the jury must acquit. 


Subdivision 


9. 

of Section 1140a derls with the subject 



sex degeneracy or sex perversion? that is, sex relations 


by one person with another of his own sex 


The statute only 


has reference to that fora of innorality which relates to 


sexual impurity between persons of the same sex 


rp 


O CO 44 


vict a defendant under subdivision 2 of Section 1140a, the 
matter complained of must have a tendency to deprave and cor 
rupt the minds of those who might see the performance and 
whose minds are open to such influences, by exciting lustful 


desires. 


imaginations, and by provoking 






sexual cravings or desires, and unless the jury fine beyond 
a reasonable doubt that the matter complained of is naturallj 


to 


nd does excite in the spectator lustful 


thoughts and aexual daairea, the matter is not a violation 
0i subdivision 2 of Section 1140a. 






2 of Section 1140a, 

depict or deal with 
version; that is, s 
same sex. 



for a violation of 

coaplained of crust 




t of sex de?enera 




subdivisio 

actually 



11 


jmf- 


It is no violation of 



law or tne 


* + v-.q state of »• 


York for a 


■cals person to appear upon the publ 


ic 3ta?e of 




this st&re o 


'CO 



r\ 1 


v the part of a female 


t J 


anoeer 


« * 


i n t h€ dl* 6 S S j ^ 



r r 


>e-UD of 


female. 



: in the ore- 



tation of such role to 



i the voice, - 


T* Q i 



Ilf £210 


ceoorto6n l 


f* n 


le. 



12a 




It is no *v 





law for a male actor to 



uoon t 


zta 


or falsetto voice, 



Tic 




of 




body. The voice and walk 
endowed him, is no violation of any la 


-y 


aan, talking and w 


hivh-nitched 


hi s 




*? 


6 


as God 


1 


W « 


It is no 



r 

w 



of 


law for an actor in male attire 








to soe&k in 


high 


pitched or falsetto voice and sway his 


body in walking. 



14. 




There can he no conviction la this c«.e unlee. 
jury find beyond a reasonable doubt that the 
plained of in reality depicted or dealt with the 

sexual relations between persons of the sane sex 


the 





15. 


toaOJi 



/ piny may serve no useful purpose; It easy not even 
moral lesson, yet If It (loos not tend to excite lust¬ 


ful op lecherous desire, it does not offend against the 


o bu tu to. 


People v. Bralnard192 App. Eiv. 316. 
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*^*Vt*v,» fj < 
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* **+ 1 












i)ie jury must take into consideration and apply the 
present moral standards of the community and the prevailing 


moral sense. 


People v. Tykoff, 


212 N. 2. 197. 


/ 


/ 


, 1 . ' r>V 






f f Olkiaflf 
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, - j = jcv 


A* 



17. 

The jury must be convinced beyond a reasonable doubt 
that the parts of the play complained of v/ould tend to the 


corruption of the morals of youth or others, and if they are 


not convinced beyond a reasonable dount that such parts 
would have that tendency, they must acquit on both counts. 


18. 

Under Beet;!on 1140a of the Penal Lav/, under which 
these defendants are indicted, the words "obscene", "indecent", 
"immoral 11 and "impure” must be construed together in one way, i 
*nd they must all he deemed synonymous and must all be ap~ I 
J'lied in a limited sense, and that before the Jury can convict 

V k 

^hey must be satisfied that in order for the play to come with- 
the definition of obscene, indecent, immoral and impure or | 
* A y of these adjectives, it must be such a play as to tend to 
ptouse or stimulate lustful desires, and in addition thereto, 

* oust / i§o tend to corrupt the morals of youth and others. 

People v. Kastman, 188 N. 2. 4478j | 

People v. Muller, 06 N. 2. 411. 









xy. 


It is not enough that the p2.ay or portions of the 
0 lay may be coarse or vulgar, because mere coarseness or 

''vulgarity is not prohibited by the statute. 

U. S. v. Smith, 11 Fed. 663} 

0. S. v. Whightman, 29 Fed. 636} 

U. S. v. Wyatt, 122 Fed. 316} 

0, 8, v. O’Donnell, 165 Fed. 213. 

20 . 

If the play should repel or horrify or arouse dis- 
^gust, then It is not to be deemed obscene, indecent, immoral 

or impure. 

D. S, v. O’Donnell, 165 Fed. 213} 

0. S. v. Davidson, 244 Fed. 523. 

21 . 

It is not enough that the play contain matter re¬ 
lating to sexual matters lor illicit sexual relations; it 
must be clothed in language and contain expressions which 
with reasonable persons tend to excite the sexual desires 
or passions or corrupt the morals of the onlooker in that 

direction. 

U. o. v. Davidson, 244 Fed. 523. 

Swearingen v. Vi. S., 161 0. 8. - -.6. 

22 . 

The same test which is applied to a play that is 
allseed to be obscene, indecent, immoral and impure, applies 

& J 

to the second count of the indictment, which allege- sex 
degeneracy, and the Jury is to be convinced beyond a reason¬ 
able doubt, before they can convict, that the defendants 

Jr l » 





p 




produced a play which tended to arouse sexually degenerate 
desires or appetites and to corrupt the morals of youth and 

others. 


23 


The jury must disregard any evidence ■•vuon - -- • 

on this trial by the People*s witnesses as to the meaning or 
innuendo of any of the words or language used In this play. 




I 


is for the jury alone to determine the meaning of the 



words and the 


14 g at this moaning 
and knowledge alone. 


*ct of the actions testified to. - ' ■ 



Halsey v. How York Society, 234 N.Y. lj 
People v. Muller, 96 K. Y. 408; 

People v. Seltzer, 122 Wise. 3'9; 


Krause v. 


0. S. 29 F. (2d) 243. 


24. 


The jury must take the words and the actions of the 


an 


iT * * 

. ' j S nd if the words and acts 

everyday meaning and acceptation, n 


innocent 


have a hidden meaning 


which 




given to a small or separate group 




25 . 


If the vfordc or 


innocent on 


iheir raoB, tbs Jury tea no ri*»t to jpoouloto o» to wteth.r 
or not tho.o word, or .ot. nay ter. MM “ dd * D * lnl *‘* r 

meaning. 













526. 

The burden rests upon the People to prove every 


essential element of the offenses c 
ihis burden is carried, by the Peool 
end never shifts to the defendants. 


h 


6 


27. 


The defendants enter upon the trial of a cas 


e with 



inno c er 


rv 


them throughout 




nature of evidence as a shield and protection until the 
People satisfy the jury by evidence beyond a reasonable 

doubt of their guilt. 








28. 




has 


evidence adduced here, that 




property of the defendants, and they are entitled to an 


acquittal at the Jury's hands. 




29. 


important 


they should 


be 


tried fairly, Judged fairly and a verdict rendered which 




Is consistent with the evidence. They 


judged 




by any 
be rett 


in life should 


against 


They 


pursue what is call®* »“ artistic calling. 


V 












jury 





.nnocenee 


innocent unless 


as to the guilt or 


it is their duty to ffiad 
are of the opinion that 




the District Attorney has proved the defendants’ guilt 
n reasonable doubt. 






31 


Every person is presumed to be innocent until 




guilt 


The 


Introduced 


by the law in his behalf. 


Wiener v. U. S., 282 Fed. 801. 


3 


v 


Ho Juror should suffer himself to be influenced in 
the slightest degree by the fact that the defendants were 
arrested, the play closed, and an indictment has been found 

against the defendants. 

Cooper v. U. S,, 9 F. (2d) 2S6. 


33. 


the 


charged 


assuming it is not contradicted beyond a reasonable doubt. 


Introduced 


credibility of witnesses. 


guilty and 


innocence make the credibility of uvery 




[Witness for the People in a criminal 




fact for the Jury. 


People v. Walker, 198 N. ¥• p. 


334. 





34. 

If, after consideration of the whole case 


i 





Juror 



tor 



a rdtasona 




of the guilt of 


the defendants, it is the duty of such Juror so entertain¬ 
ing such doubt not to vote for & verdict of guilty, nor to 


be influenced in so 


lajority of the 




for the single reason that a 


should bo in favor of a verdict of 




People v. Dole, 1 2P, Calil 

55 Pac. 581 } 


Paterson v. U. S,, 215 Fed. 920 5 
Allis v. 0. S,, 155 U. 8 . 117. 


55 


evidence 


sistent with innocence as with guilt, the jury must acquit 

lurlnetti v. D. S., £ F. ( 2 d) 15. 


I 


36. 



It Is the most dangerous kind ol testimony, 
abricated and at times dI f fico:ii io c\i a ,y 1 °ve 

Xozer v. Hershey, 15 Minn. £57. 


It Is easily 



27. 

ih g jury may also take 


rlv;t the police officers did 
these alleged admissions. 





the fac 


make a written report of 


Verbal admissions must be scrutinized with great care. 








33. 


to, 


The program put in evidence by the People ia not to 
ded as evidence against any of the defendants. 


39. 



ury 


the People*3 


witness 




harvey. There is no evidence in the case that these 
defendants or any of them had knowledge of the interpreta¬ 
tions olaced upon particular words by that v«itness. 





40. 


Words used in the play are to be construed in view 


of their context, only. They 
from what precedes or follows. 


apart 





41. 






fibers a given set of facts is susceptible of an 
innocent as well as a guilty construction, the jury must 
accept the innocent construction} in other words, the jury 
must. »r»r*(=>nfc the moral rather than the immoral. 


42. 


witne s s e 


admissions by the defendants are not sufficient, in the ab¬ 
sence of other credible evidence, to 


connect 


with the crime charged. 





f 



43. 

It 1 3 the duty of the jury to scrutinize the evidence 
of the police offiaers, and to say whether or not the testi¬ 
mony of those persons acting as such officers, is biased, 
whether the interest they serve has influenced, them to an 
extent that would reflect upon or affect their testimony. 


State v. Boynton, 155 Ho.Car. 456 


44. 


There is no evidence in this case that any of the de¬ 
fendants were degenerates nor is the question of the degener 

rtf* t.ha defendants before the jury. The jury Bm&t 


any 


presume that all the defendants, male and female, are normal 


human beings. 


iri: ' 45. 

There is no evidence that any act of sex degeneracy 

.as performed on the stage of the Blltmore Theatre on the 
night of October 1st, 19£8, by any of the defendants. 

46* 

There is no evidence that the subject of sex degener¬ 
acy was depicted or dealt with by any of the defendants. 

47. 

There is no evidence that any of the defendants were 
acquainted with tha peculiar interpretation of words alleged 
to he In use among sax degenerates nor that they hare ewer 
associated or come In contact with or Known the habits of 

such people. 


43. 


The 


;e of male characters who speak in 


n 


burlesquing 

gh pitched 



or walking with a swaying of the body la not of itself a 
dealing with or depleting of the subject of sox perversion 

or sex degeneracy. 


* . 


/ 


43. 

Unless you find beyond a reasonable doubt that &jn 
act was performed on the stage, by the defendants, vhich 
portrayed carnal intercourse between two rabies, you must 
acquit tne 0efondants of the crime charged in the second 
count of the indictment. 




50. 

Ihi defendant West is not responsible for, or charge¬ 
able irith any acts, scenes, words or incidents which were not 
originated by her. In other words, if the particular words, 
acts, scenes, movements or incidents were uttered or per¬ 
formed by the actor by what is known as ”ad iib n , without 


regard to the author*s creation, or if the particular words 
acts, scenes, movements or incidents were a part of the per¬ 
formers own re pertory and were not composed by the defend¬ 
ant West, she must be acquitted, unless the proof sfeo-rs be¬ 
yond a reasonable do<ibt that there .ere specific words or 
scenes composed by the 3alcl Mee West which are capable only 
of a guilty construction, having in mind that if there is any 






doubt as to 



■ ieaning of words, the construction most favor 


bu to the defendant must be adopted. 


/ 




51. 




Thar e 


that defendant Vest personally 




dlrectad this ploy. 








BE. 


The more fact that taalo actors played fcar 1 e pnrts on 

ft, 

t 

| the stage, or walked In an effeminate manner or talked in a 
falsetto voice does not render them guilty of an unlawful act 


53 . 


The conversation of the scrub women at the opening 
of the first act is not obscene, Indecent, isMiofal or 
nor does it tend to corrupt the morals of youth and others. 




54. 


entrance 


brown 


«What is the idea of the different shoos?" and Stanley 
answers: "The woman lied to me; said there was nobocy bo 
is not obscene. Indecent, Immoral or impure, nor does it tend 

to corrupt the morals of youth and others. 


55. 


leering 


ticulars 


Stanley* "What kind of an act do 
Howe: "Oh I get down on my knees? I am a femal 

impersonator. 11 

,ou must consider the fact that the evidence given bjr the 


testify' 


.ng that the words "I s:.nt Mammy 
)£jrt of Howe’s speech on thi3 oc 
;lj&t no such words wore uttei ed. 


testifying 


COiJSid 


u owv*** - - u - J,,. - 

. li x tkm 1 tlH.) -I 

-hat the defendant* a witnesses aeser 

Hne uttered on that occasion ty 
Uvrmy songs" was the only lino . 




defendant 


s tlaony 













doubt in your aind, you must give the defendants the benefit 


of such doubt anci romovo fro 



further consideration that 


part of the bill of particulars. 


56. 


mese woras ere not obscene, indecent, immoral or 
impure and do not depict or deal with sex degeneracy or sex 
perversion. 


57. 

. Sven if those words were uttered as claimed by the 
people, I charge you that these words have an innocent 
construction and you must accept that construction and not 
place any sinister meaning or construction upon them. 


53. 

That item in the Bill of Particulars which de¬ 
scribes four of the female actresses in the cast coming into 
the dressing room and taking off their street clothes and 
changing to their stage clothes is not obscene, indecent, 
immoral or impure. 



ihat item of the Bill of Particulars which depicts 


the Incident with reference to the lampshades, does not deal 
*ith or depict sex degeneracy or sex perversion. There is 


no proof that there is anything sinister in talking about, 
handling or making of lampshades. 



60. 






You must be satisfied beyond a reasonable doubt that 
the words •’Why it is & convention” were uttered by Stanley 
upon the entrance of tteo male characters acting in an effem¬ 
inate manner, and .1* you are not satisfied beyond a reasonable 
doubt that these words were uttered at that time by Stanley, 


or that these two characters acted in aa effeminate ; 


manner 


then you must dismiss from your consideration th&t particu¬ 
lar charge. 


61 . 




Even if those words were uttered as claimed by the 
people, I charge you that these words have an innocent con¬ 
struction and you must accept that construction and not 
place any sinister meaning or construction upon them. 

These words ax'e not obscene, indecent, immoral or 
impure and do not depict or deal with sex degeneracy or sex 
perversion. 


62 . 

The charge of the Bill of Particulars is that the 


an 


unnamed male character 




Stanley: "hat are you? a Jolson? R 

Unnamed character: ’’Jolson only sings on one knee; 

I sing on two knees.” 

you are satisfied from the evidence that the character 
uttered those lines was not an effeminate character or 
Impersonating a female character, you must dismiss that fro* 
your consideration. ■ . !I I 















Even if these words were uttered as claimed by r.he 
jeople, I charge you that these words have an innocent con 
gtruction and you must accept that construction and not 
nlr.ee any sinister meaning or construction upon them. 


'Ihese words are not obscene, indecent, imnor&l or 


impure and do not depict or deal with sex degeneracy or sex 

perversion. 


63. 




Any evidence that Alan Brooks, portraying the 


character of Rodney Terrell, made love to any of the women 
in the cast is not of itself obscene, indecent, immoral or 
impure and must be dismissed from your consideration in 


this case. 



harges 


that Mrs. hetherington, one of the characters said to her 
husband, indicating male character’s walking and talking like 
women "I can*t understand them, they are so queer" and Mr. 


hetherington’s reply, "fes, they are queer", must be sup¬ 
ported beyond a reasonable doubt and if you nave any reason— 
able doubt that the word "queer" was used instead of the 
word "odd", you must give the benefit of such doubt to She 

defendants. 


65. 

| I also charge you that neither the word "queer" nor 
the word "odd" have an obscene, indecent, Immoral or impure 
®eaning, nor does the use of the words depict or deal with 
s ®x degeneracy or sex perversion. 
































66. 


!■ / Y 


With reference to that item in the Bill of Partlcu- 


charge 


male unnamed characters acting in an effeminate manner} 


First female impersonator, "Did you ever have a 
chronic love fiir?« 


Second ditto, "fes. 


his 


there is conflict between the People’s own witnesses as to 


chronic 


that 


consideration, as well as the testimony of the defendants* 


witnesses denying that that conversation took place at all. 


it is fox’ 


or you to say whether or not there is a reasonable 

^ 11 * « I 4 f i . _ J xl _'i_ t . ^^ 4 * 


doubt in your mind regarding this item, and if there is such 


a doubt, you must resolve it in favor of the defendants. 


67. 


Neither the expression, "Did you ever have's platonic 


love affair," ncr 


chronic 


made unc?er the circumstances alleged in the Bill of Particu¬ 


lars 


is obscene, indecent, immoral or impure nor does it 


depict sex degeneracy or sex perversion. 


63. 


With reference to that item of the Bill of Particu¬ 


lars which alleges that Stanley touched one of the characters 


with a broom, said character thereupon giving a loud scream 


or whoop in a high voice like a woman, and leaping off into 


thac 


flfcti 


testimony differing with his 


a 





aous notes. 


paring that with the testimony 


the defendant:* 


that Stanley hit said character 


v iolently with a brooi 


scream 


charge 











you 


this 


nable doubt in your mind 3 a* 




j i- 


i 0 what happened. 


that 


the defendants, and dismiss that item from your consideration. 


Even if such an occurrence took placo as above de¬ 


scribed, it is not of itself obscene, indecent, immoral or 


iapur 



perversion 


69 . 


With respect to the actions of the two acrobats. 


and Herman 


that neither of the People*s witnesses who attempted 


scribe that aot mentioned in their notes any suggestive move 


t ha t 



his head 



vicinity 


Since yea saw these two defendants so through their act in 


the court rood, it is for you to consider whether the aot 


same 


Iheate 


1923 . 


70. 




The burden is on the People to prove beyond a reason- 


f 








i 


' 


s 












that the acrobatic act as portrayed in the court room 






was not the same as the act presented on the stage on October 


1, 1928. If you are satisfied that the 


;>r6s$nted In 




the 


indecent, immoral 




per 


*v 



that this aot was substan 




the aot presented by these same defendants 








on the nlubt of October 1, 19B8, th.n you must dis.1.. this 


it 



considerate on 


1 
















V .. 










As to that item of the rill of Particulars which 


char 






sttge completing their aat, stripped to the vrsi3t, and £ 
attired in silk bloomers and silk stockings and ore bare 
from the waist up with the exception that three of .ear 

brassiers around their chests, I charge you that that inci¬ 
dent. is neither obscene, indecent, immoral or 
not depict or deal with sex degeneracy or sex perversion. 


7S 




* a to the charge in the Sill of Particulars that one 




niece 


sat down and common 
call your attention 


that the People’s evidence on that point is contradictory and 


conflicting 


73. 


I charge you that that incident is not of 


immoral or impure 


itself 

depict or 


deal with sex degeneracy or sex perveision 












74. 


item 


defendants 


that it is not eh- 


immoral or impure, nor does it deal with 


sex perversion 






78 . 


I further 






as there i» con- 









flic tlug testimony with reference to that statement* you 


must be convinced beyond, a reasonable doubt that it was 
uttered and give the benefit of such doubt to the de- 

f ftn risn ts. 

76. | 
As to that item in the Bill of Particulars which 

alleges the talk about taking Lydia Pinkham’s pills, I 
charge you that there was nothing obscene, indecent, im¬ 
moral or impure in that remark and it did not deal with 
or depict sex degeneracy or sex perversion. 

77. | 

I further charge you that you must take into eonsid- 

whi c h 

era-ion the context in connection with/tnis remark was 
uttered. j 

73. 

I further charge you that that remark is not indecent, 
obscene, immoral or impure. 

79. 

As to that item in the Bill of Particulars which 
alleges that the actor Lester Sheehan invited a number of 
the players to a party given by the defendant Sd Bearn, 
called loto in the play, there was nothing in that invite- j 

tion which was obscene, indecent, immoral or impure, nor 
it deal with or depict sex degeneracy or sex perversion. 






80 . 






In that It® 


eli 


"You 


i<i charged that one of tho chnracters said to Stanley, 
aro cowing# aren’t you dear?", I charge you that there was 






People 


n<l* r '30f5, 


and that unless you find boyond a reasonable doubt 








tthls line was uttered, you must acquit. 




81 . 


I further charge you that the expression used was 
neither obscene, indecent, Immoral or impure, nor did it 
deal with or cloplct sex degeneracy or sex perversion. 






32 . 


That item of the Bill of Particulars wherein Stanley 








is alleged to say 
under his chin, I 


"Yea, if I don’t die", placing his hand 

barge you that that statement and gesture 

Dure and does no 


deal with nor depict sex degeneracy or sex perversion 




93 . 


I charge you that the item In the Bill of Particulars 
which deals with the dialogue between Stanley and Betherington 
wherein Stanley kicks Betherington several times and 3ays, 




obscene. Indecent 


immoral or Impure. 


84. 

ltom of the 


m 


it Is olelaed that there were e number of female impersona¬ 
tors in the dressing room, who when interrupted by Stanley, 
















screamed like frightened 


con 


-)• 

"i 



moral or impure, 


women, it is neither obscene, inde- 
nor does it deal rith or depict sex 



clog®.oracy oc sex perversion. 


35. 


I charge you that that item of the bill of particu¬ 
lars which describes a scene between .Flo and Stanley in which 


Stanley say3 in substance, "Since you have been out to 
dinner with the pleasure man, I can speak freely with you”, 
is neither obscene, indecent, immoral or impure* 


86 . 

I charge you that the scene between Stanley and Fid 
in which he is alleged to caress and kiss her, is not ob¬ 
scene, indecent, immoral or impure. 


87. 


As to that item of the Bill of Particulars where 
Stanley is asked "Wliat are you panting for, have you been 


running 


n 1ha t is passion”, I char 


that is neither obscene, indecent, immoral 








•33. 

# 

that that item 


jWbich describes the scene between Tirrell, the Pleasure Ian, 


end 



obscene. Indecent, immoral or Impure 


38 . 


Tl-nt item of the Bill of Particulars which depicts thq 
*c*ne between Augustin, Brooks and Howe at the end of the 
•tcond act. Is neither obscene, indecent. Immoral or impure. 











90. 


l»«at item of the Bill of Particulars which alleges 


1 


that xjO’vq makes the statement. to Brooks B Xf you are 


rr* 


an 


tb&nk God I am a female impersonator 3 , is neither obscene* 

indecent, immoral or impure, and does not deal with or de¬ 
pict sax degeneracy or sex perversion and you must particu¬ 
larly take into consideration the context showing that it was 


denunciation and 


meaning and you must dlsmi 


have 


91 . 

That item of the Bill of Particulars where Brooks 
goes to the dressing room & c kisses defendant Campbell 
passionately, is not obscene, indecent, immoral or impure 




is to that part of the Bill of Particulars which de¬ 
picts the dancing between the dancers of the cast in the 
third act, you must bear in alnd that the People’s evJdence 
is conflicting end that defendants allege that the women in 
the cast were done in;’ with the male characters and that tho 


dancing did 
perversion. 


deoict 3ex degeneracy or sex 


93 , 


which 


describes defendant Hearn having on his silk Mandarin coat* 
® charge that that does not deal with nor depict sex degen¬ 
eracy or sex perversion. 














' vm 

' 






94. 

/.s to that part of the Blit of Particulars which 
charges defendant Ordway with having sung the song "I a as 
I the Queen of the -Beeches” In such manner os to slur the 




last word, X charge you that the evidence of the People’s 



ess on that point If conflict! 


rt n 



I further charge 




vou In determining the mm or in which the song was sung, 

*4 

you are to consider the words of the song and its subject 


natter ano 




Ltv of whether or not the last word 





bo slurred, ir> view of the conter. 


M 


f the 3oo 


/? 

* * r 


•*/ 


95. 


As to the song about the moon, there 


Is a 


conflict of 


evidence as to wrsong 


thet the title of the sons 


Moreover, I charge you 


r 





ch was ob- 




e c e r. t 



its ser d 




r 


ral or impure, or which deals with or 


or sex perversion. 



9f. 


With respect tc 





the sire 



the item of the Bill of Particulars 
nf the sonp ’’Officer let me pat your 


horse, Isn*t it coarse 


My, * 



grown since June" 


you ere 


to consider that none of the People's witnesses 


were able to remember any other Hues o. t.^.t 
defendants deny that such a song was sung and 
"Officer let ne pat your horse" * 


that 


ppeared 


that the line 

u/\ne called 


under the moon" 








are to take into considerate 
if there is nny dispute as t< 
the word* used# that dispute 



In this connection, you 

context of tlx. *»« «<* 
ennsne ,tc *® «tt»oh.i to 

Do roaoHit in favor of 


defend ante 


further charge 



these 










obscene, indecent, imiuora] 


impure, nor does it ceil v/Ith 


or depict sox degeneracy or Bex perversion 




97. 

Whore the Peopled testimony is conflicting v?ith 
reference to any particular item and the People's witnesses 


contradict each other or contradict themselves, and the 


™ -JL. 


fendants deny the acts, statements, movements or fords al¬ 
leged to be uttered or made at that time, s reasonable 
doubt in law is created by reason of such conflict and 

rv.^.f-T-jcri < r»t< nns nnri vnn mu.qt trsnl ve tha t doubt in f£V 


of the defendants. 



with respect to the dimes numbers charged in the 
Bill of Particulars, there is nothing obscene, indecent, in¬ 


ure! or impure about 


them. 


$9. 

With respect to the scene between Terrill and Dolores 
at Toto's home, the testimony as to the actual conversation 


is conflicting. 


charge you that this is not obscene 


decent, immoral or impure. 


i nn 




in conne 


ierrill*s death, the scene may bo revolting or disgusting, 
tot it does not excite lust. I, therefore, charge you that 


1 1 i 


s 


obscene, indecent. Immoral or impure 
















101, 


’jTou are the sol© judges of the facta In this case, 
tad you arc not to be Influenced, nor guided in judging the 


fa 


opinion of the court with resnect to any 


the 


fscts as that may have beer indicated to you, nor by any 


rulings which have been made by the court on this trial, and 
It is solely for you to judge the facts in this case. 




10 £. 


iou may 


take into consideration the plays that have 

appeared on the Sew York stage for the past few years and 

tandtrd of theatric?.! productions and the popular tasce 


the 


with respect to plays, and you must beer in &ind that in 


language 


sr.d action of the Pleasure Man in relation to modern theat¬ 
rical standards and plays of the present day. 


103, 


lou must disregard all rulings on motions which were 


ande by the court. 


and 

infer¬ 


ence in favor of nor against either the People or the de¬ 



fendants . 


104. 


V, 



i nf erence, favorable or 
v of the defendants failed 




to tak® the stand «nrt testify♦ 










5 


105. 




Inferenae 


ua- 






favcr 


oh 1 e 


** 

UW t i 


-ji it 


roal u ‘ ie f n3t *&*t &»/ _>f the defendants failed 


x 


' Tikto appear in court. 
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ALrRLJMEWT rnaae tills 81st day of November, 1928, be- 
t. 8®a Siioh oi the owners and tockholders (hereinafter celled 

" b ,n 0 n^^^T n /r of shares stock'of LESSBR-WABHER PRODUC¬ 
TS CORi ORATION, a New York corporation , (hereinafter c lied] 
the Company ) as s ill become parties hereto in the manner 
herelnai tr provided, tho parties of the Tir^t part, SOL 

r-rnpr?TT AM /1 CTf A ATTr Rr a rumn . , . 21 

of' 

-- - v - , - - 7 « **.»-* v/ wvs j ^ uci oj-ijcii. otsir C8Xl6d til© 

"Trustees J, parties or tlie second part* 


__SER and I'RANK WARNER y the survivor and 

.;om jointly as voting *--— — 


success 


c r? 


bilEFEAS, the stockholders deem it for the best inter— j 
ests of tiiemselves and of the Company to act together con¬ 
cerning the management of the Company, and to that end to 
unite for a definite period of time certain voting and other 
powers ana rights held by them as stoc&h Iders of the CompanyL 
and to place such rights and powers in the hands of the j 

Trustees, as hereinafter provided: 

NOV/, THEREFORE, In consideration oT the promises, of 
the mutual covenants herein contained, and of the sum of one 
dollar by each of the parties to the others in hand paid, 
the receipt whereof is hereby acknov/ledged, THIS AGREEMENT 
WITNESSETH: 


1 . The Stockholders hereby severally agree to assign, 

transfer and deliver to the Trustees such shares of the 

stock of the Company and the certificates 

from time to time during the term of this 
registered on the books of the Company in 

Stockholders, as ?/eil as all other shares 

to receive them that they or any of them : 

entitled to receive, such shares to be held b 

together with such other shares as may hereafter fro 


therefor as may 

agreement stand 
the names of such. 

of stock and rights 

ay own, hold or be 

the Trus 

ti: 



> 

to 


time be delivered hereunder by any such Stockholder of the 
Company, and to be disposed of by the Trustees under and pur¬ 
suant to the terms and conditions of this agreement. 


2 . The Trustees hereby promise and agree with the 
Stockholders individually that the Trustees willissue or 
■Ml issuei. to or upon the order of each Stockholder, 

for the certificates for shares of the stock of 
assigned, transferred anu delivered by in to the 
voting trust certificate or certificates, calling 
to the amount so delivered, in substantially the 


cause to oe 

in exchange 
the Company 
Trustees, a 
for shares. 


form following: 

(FORM 01' VOTING TRUST CERTIFICATE) 

LESSER-WARNER PRODUCING CORPORATION. 

• VOTING TRUST CERTIFICATE. 

THIS IS TO CERTIFY that on November 21st, 1938, or at 
the earlier termination of the agreement hereinafter referred 

, or registered as- 
» will be entitled to receive, as hereinafter provided, 

* certificate or certificates for shares expressed, to 

fully paid of the stock of LE3SER-WARNER PRODUCING CORPOR¬ 
ATION, a New York corporation, having no par or nominal value, 
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ccs or their 




lantime to receive payments equal to the amount oij 
any, collected by the undersigned Voting 2ust- 
i:| _„ successors upon a like number of such shares of 

..tock of said Company transferred to said Voting Trustees 
xnidcv and pursuant to the terms and conditions of a certain , 
agreement dated November 21st, 1928, bjr and between the Stock-j 
holders of said Company and said Voting Trustees, and until 
November 21st, 1938, or until the prior termination of said 
jrreement, said Voting Trustees or their successors shall 
possess and be entitles to exercise all rights of Stockholm- 

grs of every name and nature, including the right to vote 
nnd to give" or execute oonsentfe, waivers, proxies, etc. in 
«ver respect of any and all such stock, it being expressly 
'tinulated that no voting right oi any kind or right to give 
’ execute consents, waivers, proxies, etc., passes to Jte 
holder -hereof, or his assigns, by or under this eertiiicate, 
or by or under any agreement expressed or implied. 




This certificate is issued under and pursuant to, 
nnrt +hp rights o the registered holders hereof, are subject 

limited by the terms and conditions of the aforesaid 

SrStrtfiS*'*» on fil. rflth the Voting 

duplicate of which agreement is on ule in the principal ox 
fice of the Company. 
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Sublect to the provisions contained /the clauses 

SfS'tE. certificate is 

ees, upon surrender^hBTQO^ proP JLy ^ ga | th » regist ered 

transierrea saia Votin^-^xisV _ whatsoever, except 

bolder as ovmer nereo ^or ^ P stock ‘ hereunder shall 
that no delivery ox certificates ox » 
h=. m=rio without the surrender hereof# 


title and interest in 



This certificate ana ww -"m a'^-rtificate is 

to the st^ee in r espaot tQ^ie^thi^ ^ or otte rhise 

Uposei of excepting only in the .“^eineft^^contaSKi: 
orth and subject to the conditions hereinaxter con 


m Ihe holder of this certificate 

« desire to sell, 2 rans ^ r ’. a j:u e i, ot °e r holders of similar 

rtificate p sued in pursuance of ^id^ mai o ^ the re _ 

nt, oy written notice sent by rag Voti . r rus tees. 
active addresses registt,re- v/itn 




Each and all of such remaining s t ^jj e shares 

vq the right to purchase this certiiic; tQ bQ flxed 

presented thereby, at a la ^ JSSfnted by the holder of 
floate, and the third to be In the 

• fir..t tv/o above mentionet ]P agr8 a upon suoh third 

of the inability of the two to *g* 
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than one party (entitled to purchase 
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be purchased by such parties pro- 
?ir respective holdings of st 

represented by voting trust certificates issued in pursuance 
of this voting trust* 
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i'he hold-: of this certificate, by the acceptance 
, agrees not to mortgage, hypothecate or otherwise 
cumber t.is certificate, and this certificate cannot be 
»agea, hnothecated or otherwise encumbered. 
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FOE VALUE DECEIVED 
sell# assign, and transfer unto 

tiie interest in the shares of stock represented by the 
within certificate, and do hereby irx cvocc bl; constitute 
and appoint attorney to 

transfer such interest in said certificate on the books 
of the within named Voting Trustees, or their successors, 
fith full power of siistitution in the premises. 


hereby 


v, 


I Dated 


192 


in presence of 


voting 


The trustees shall execute any or all of said 
srust certificates by their joint signatures and the 


said*certificates of stock shall be deposited with the 


trustees jointly 
at any time r ‘ 


whom 


vno sun 


11 act as depositary and who may 


ssignate another depositary or agent with 
H’hMtps of stock shall be deposited. 


said certificates of stock 


4 . 


The 

rer»re<= anted b" any voting trust certificate issue, 

J^be f JrrS on the booKs of the MM, «P°» 

:L ZZ liT* ^ or by attorney duly authorized. 


ri~ht, title and interest in and to the shares 

* ■ -- - J -‘ hereunder 


rena 

ed holder 
according 
Trustees. 
nor shall 


thereof, in person or by attorney duly 

to the rules' established for that purpose by the 

The Trustees shall not ee obliged to recognize, 
they be liable for not recognizing, any person 

der other than the person in whose name the same shall be 
registered on their books, suujeco .o the res r _ _ ' 

limitations as to sale, assignment, transfer °r . . 

position as contained in the voting i^rust certifi 
cribed in Article TT 2 n of this agre&iaent. 

5. 1'he Trustees may cause all shares of the stock of 

the Company deposited with them hereunder to be transferred 

on the books of the Company, either In to their indi 1 

under this agreement, or, in their 

e of "Voting Trustees under Agree- 

1928." 1 -ie Trustees are authorized 

any further transfers of said snares 

^ through the occurrence 

office of Voting Trust- 


Zlo.__ _ , __^ 

discretion, into 
ment of November 
and empov/ered to 

to be made which 

of ■■■MlHi 
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21st, 
cause 



any change 
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the tockholderp for subscription, then, in 

paiving from the holder of any voting trust 
prior to the time limited by the Company for sub4 

to subscribe In his 

amount of 

stock(not in exces■ op the ratable amount sub- 
in resoeot of the stock fre pro sen tec by such vot- 
certiiicate), the trustees will make such subscript 
. nt, an. upon receiving from the Comoany certif- 
the stock so s'abscribed for, will is. ue voting 


or tne stocs so suusunuou j "^j.j. ~ y *“o 

ia rpspept thereof to ch,- votin •■a t 


- % ^ > 
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hall have na. e sue . request and pay- 
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In 
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is sued 


nsreoncer 


:he Trustees shall receive any stock of 

of dividends upon stock held by 
, the Trustees shall hold ~uch tock and the l 
‘ tiricates representing the same likewise subject to the 
ms herso:, and shall issue voting trust certificates repre-* 
ng sue stock dividend to the respective registered 
oli^rs oi the then outstanding voting ttust certificates 

o such dividend. 
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In voting uoon the shares of the tock ox the 
Id by them, the Trustees will exercise their best 

time to time, out it is expressly under tood 
hat no Trustees incur any personal liability or 

_*_ty by reason or any error or Judgment or oi law 

arr matter or thing dom or omitted to be done under 
^HBent or in the management of the affairs of the 
or otherwise except for -is own Individual v^ilihil 
^■^■ffeitiier oi the trustees as depositary or &hy 

dxpo itary »ao may t rom time to tin -> oe designated / 
to act us such, shall incur any personal or other 
j or responsibility whatevei except for hi a, their or 
*n individUftl vilful misoonduot* 

U. This agreement shall continue in farce until 
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November 21st, 1958, or until the prior termination hereof. 

,iae Trustees t any time prior to November 21st, 1938,may 
jLn their discretion, if they shall both in writing agree, 
terminate this agr. ment upon five days* notice in writing 
to the registered holders of the voting trust certificates. 
Unon the termination of this agrc raont, the Trustees, in 
change for and upon surrender of the voting trust certificated 
then outstanding and issued hereunder, vd.ll in accordance witjh 
the terms hereof, deliver or cause to be delivered to the 
registered holders of such voting trust certificates, cer¬ 
tificates representing shares of the stock of the Company 
to an amount equal to the number of such shares of the stock 
of the Company deposited hereunder and represented by such 
voting trust certificates. In case upon or after the term¬ 
ination of this agreement the Trustees shall deposit with 
the Company stock certificates held by thaij properly as¬ 
signed in blank for transfer, representing the number ox 
shares of stock of the Company called for by the voting trus 
certificates then outstanding, with written authority to ohe 
Company to deliver said stock certificates, or new certifi¬ 
cates in lieu thereof, when and as said voting trust cer^ij. 
icat° shall be surrendered for exchange as he: ein provided, 
then all further liability of the Trustees, or either ox 
thoS, for the delivery of stock certificates in exchange lor 
voting trust certificates, shall cease and determine. 


$ / 


t 




12. Except 


rust 


taken 


as hereinbefore provided the Trustees 
act for all purposes jointly, in wilting, signed by both o 
them, and no action shall be taken or be paused pc» oe 
by the Trustees hereunder, except by or 

Sstset! but the Trustees may act vithout a meeting upon the 
written consent of both of the Trustees. 


li 


The Trustees shall keep a record^of all their 


proceedings ana may adopt their own rules of 

to a proxy, or proxies, the right zo vote 


and 


ockholders of 


_ __ proxy, 

act for them”at any and all meetings of th# st 
the Company, with or without power oi susLstitution, . V 

may in their o..n absolute discretion^determin^.^ vo ^. e 


officers or directors of the Company and may 

in favor of their own election 


appoint and employ such 


ay serve as 

or cause votes to be cast, 
such off' cers or directors. They 

agents and attorneys as in their discretion may oe cgav«u 
and advisable in the administration and execution ox their 
powers and duties hereunder or any oi them ant. may r 
them at pleasure. 
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In the event of any vacancy and the thi 

oi' a successor to either Trustee, as herein provi » 
lights, powers and duties of such rustee .-•> 
to and devolve upon, his successor Of the 
aid Company. 


s 


shall it once pass 

tockholders of mm 



^ I 


15. 


| The Trustees hereunder and t ?J ir c ^^^t^th^ex 
parties to this agreement as Stockholder , shali 

oi the stock which may be depoaitev l &Y hte ,®* d benefits 
all respects be entitled to the sanie SPWfy - 

*eund g r as other stockholders who G 

ah, Mk A *1 *1 -U. \ Vb £ W 


"O, and they may, as n inGiviuu«x». oontinue^to ^ 

stockholders of the Company, an / •»« the purchase or 

certificates or otherwise i “ ter ^^f d b J lt P 

of itshares or the property owned by it. 



















































16. 


this 


n r r o 


Any stockholder of the Company may adopt 
_ oment and become a party hereto and acquire all of the 
rigfrks benefitso±' a depositor of stock hereunder by 
depositing his certificates for shares of :took of the 
Company *.ith the Trustees to be hold for the purposes and 
subject to the terms hereof* Such deposit or the acceptance 
by any stockholder tzho shall so deposit any certificates for 
shares of the stock of the Company* of voting trust certifi¬ 
cates issued hereunder* shall* without further act on his 
part, bind such stockholder* his representatives and assigns* 
a s a party hereto* but 

Trustees* any 
in duplicate. 


iai 

l 




i nevertheless, upon the request of thes 
such stockholder shall sign this agreement 



17. -i-he Trustees hereby accept and agree to perfori 
the duties and trusts herein imrosed, subject to all the 
terms, conditions and reservations herein contained, and 
thrt they will exercise the powers and perform the duties of 
trustees as herein set forth, provided, however, that nothingl 
in this paragraph contained shall be construed to prevent either 
of the Trustees from resigning and discharging himself at any 
time from the trusts aforesaid. 


18. 


The fact that particular powers are by this agree- 

shall in no wav be 


ment given to the voting trustees herein, snaff in no way 
deemed to limit nor is anything herein intended to limit the 
general powers of the voting trustees hereunder. 

IS. An original of this agreement shall be kept on 
file with the Trustees and a duplicate hereof shall be filed 
with the Company at its principal place of business in the 
State of Hew fork, and such duplicate shall be cpen to the 
inspection of any stockholder of the Company daily during 
business hours. No holder of a voting trust certificate is¬ 
sued hereunder, or any other person shall, however, have the 
right, except with the prior consent of the Trustees, to be 
given or witliiield in their own absolute discretion, to exam¬ 
ine the list of holders of such voting trust certificates, or 
the transfer books of the Trustees. 

£0. The term "Trustees" or "Voting Trustees" whenever 
used herein, refers, unless otherwise indicated to the contrary, 
to the Trustees at the time acting as such hereunder, and the 
expression "successors" or "successors In the Trust", or any 
other equivalent term, shall be taken to include not only 
the successors of the Trustees named herein, but also any sue 
ce:;sor or successors of any such successor Trustees or Xruste 

This agreement may be executed in any number of counter- 
each of which shall be deemed to be an original, and 
Xj - of which taken together shall constitute but one and 



the 


same instrument. 


IN WITNE 




WHEEEOF, this agreement is executed in 
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tha6ut 


thank you for the assiduity which you have shown during this 
trial and the patience which was manifested by you in listen- 

.1 appreciate, too, that the trial has 


uony 


been fatiguing and that many days have been spent by you in 
listening to the facts that have been developed. 


anc 


an indict 


defendants v»ith a vitiation 




law 


entioned and described in the Penal Law of the State 


of New York. 


The trial of a criminal case is divided into two 
parts, the facts are with this jury, the law that govern;) 
and controls the case is entirely with the Court. As you 
sit here to-day, as jurors, to determine the question of 
fact in this case you are just as important in the admiglil 


am 


your conscientious and hearty co operation theie could be 
no administration of" the criminal law in the State of New/ 


York. 




You are to judge this case impartially and fairly. 

You are to approach the consideration o£ all the evidence 

ind and after having looked into all that 


say 


guilty 


charged in the indictment. 


The lav/ obligates me to say 


that these de- 


end ants are presumed to be innocent until their guilt 
een established, by proof beyond a reasonable doubt, 
bat la done, that Is to guilt Is established beyond 

the presumption or Innocence rails. It 1 


khen 









destroyed. One more thing I wish to say to you is that you 


1 


are the sole and exclusive Judges of the facts in this case 


No one else can determine the facts in a trial of this 


nature hut you as jurors sworn to try the issues of fact in¬ 




volved . 


These defendants are being prosecuted by the People 


of the State of New York under Section 1140A of the Penal 


Law of our State. Later, 1 will call your attention to the 


provisions of the section to which I have just 




ce 
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(05 f C‘ 


enca 


The theorv of the prosecution is that at a certain 


known 


a 


nd Count:, of New York the defendants mentions 


d in the in- 


ruary 


continuing 




down to the date of the indictment, to wit, on or about 


the 6th day of larch, 1923, did unlawfully advert—e, i 1 


and participate in an obscene, immoral and impure ar^a, 


exhibition and entertainment entitled 


God of 


Vengeance." That which i have just mentioned is the theory 


thi 


The defendants now arraignad 


contend that the drama about which tea simony has been g,iven 


was not indecent or immoral within the meaning of the Statute) 




that in other words, the play to which reference has bean mace 


the 


P enal Law 


the law which 


is as follows--! read it fro: 


Statute: 



oi 


"Any person who as owner, manager, director, agent 
| in any other capacity prepares, adverti»s, 8* » 

presents or participates in any obscene, indecenw, 

immoral or impure drama, play, exhibition, sno ww 

entorUlmWBt vhfc* M* toad to th. corruption «*» < 

morale of youth or ol others| and P ± BSS mm or 

and abetting auoh a0 [; place or structure 

manager ol any garden, building, rpo*t £he some to be 

used for the purpose ol an, such draja,^^ assents 

MMtion. L-how or entertainment or miu 






& 



















to the use of the same, any such person shall be 
guilty of a misdemeanor. 11 

That, gentlemen, is the law in this case, which 
till govern you in your deliberations when you come to 
analyze the facts that have been established by the proof. 

Let me ask you at this time to bear well in mind 
the law to which I have Just addressed your attention. 

You will remember, as I read the statute that the words 


and indecent are to be found 


ia 


moral 


and 


Si8.ll GlOUS • 


The word dscene, as used in the Statute, means 


ty, lewd, indecent and 


Be good enough, to 


bear in axna 


i the definition that I have given you concerning 


he particular words mentioned in the Statute. 


The 


ip this casc is entirsly /*itb. 


OUt 


, „. * t*n - uv from the @viuence^ 

It will be xor you to x ^ 


whether 


. n a ri thp acts or used the vvords for— 

P not these defendants ala tne acu. 


Statute 


It is for you to say, fro: 


„ evidence, whether or not the acts referred to or the 


that 


taken 


indecent^r im- 

presented 


Imoure drama, clay, exhibition, shoe or entertainment 


hi C h 


a case of this kind It is the lav. that persons aiding 


a 


betting, by 


meaning 


drama, knowingly 


that the ploy* 


Now I wish to sey to you, in addition, 

;o Have been i.erformed .t the Apollo Tboetro .t the 
_ i„ the lndlotmont, must se Judged a. 


3. 





















The evidence Must be reviewed by you as a whole. The play jj 
in this case is to be judged as a whole and not by isolated 
phrases or remarks. You must review all of the evidence, 
in other words, the whole play, not review only such parts 
as may be said to amount to obscenity or lewdnecs. I say 
to you once more that the play is to be judged not by 
isolated remarks but by the whole play. The olay is not to 
be judged from a selection of language employed by the actors 
but by all the language, discussions and incidents arising 
in the course of the performance. In other words, I wish to 


say that the play in question and under review here must 

speak for itself as a whole. 

Every reasonable doubt arising in this case, if any 


there be, should be resolved in favor of the defendant. 


Was the play introduced into evidence here such 


as to bring it within the condemnation of the Statute to 
which I have recently addressed your attention? It will oe 


for you to say whether it comes within the condemnation of 


wa s ob 


the Statute. If you find, as a fact, that the play wa 
scene, indecent, immoral or impure an can g it tended to 
the corruption of the morals of youth or other people, and 
you believe that beyond a reasonable doubt based upon rhe 
evidence in this case you may find these defendants guilty, 

that is every person aiding or abetting in its performance. 

* 

In addition to what I have already said I wish to 
s ay that discussions or dialogues offensive to public 
decency or having a depraved tendency are not privileged, 
play is indecent which is unbecoming, immodest and unfit 


A 


lesson is taught or 


to be seen, and even though a moral 
said to be taught as claimed in this oase It cannot be done 
by employing and using unfit and improper language amounting 




4. 












to obscenity and indecency which would tend to the cor¬ 


ruption o.<- the morals of youth or other persons. In other 


anguage 


that is indecent, indicating obscenity or immorality by 


word or act the fact that it is done with a view to teaching 


a moral lesson would not be an excuse. Bear that in mind. 


As i said at the outset you are the sole fudges 


concerning the evidence. Was this play at the ’.irae that it 


was portrayed in the Apollo Theatre offensive, indecnnt 


immoral or impure? Was it impure drama and did it t a to 


the corruption of the morals of youth or other persons? 


That, in substance, is the question that you are called 


this 


that the play produced at the times mentioned was indecent, 


and counted to impure drama 


evidence bearing upon that side o.t the case beyond a xeason 


able doubt, once more I say to you that you may iind these 


endants guilty 


case. 


anxious 




to have pure drama. 


anxious to have decent plays 


v 


we 


the 


law governing this case to which I have addressed your at 


while 


obscenity 


purity or indecency is done upon the stag# 


lay 


as produced at the time mentioned in the evidence, obscene 


immoral, impure? 


must 


an indictment las been founds gaiost 





guilt 


the guilt 





fi 
















fendants by evidence convincing you of their guilt beyond 
„ ■reasonable doubt before there can be a conviction* Every 

c* ^ 

one r-ho participates as a performer on the stage in an 


><-/ 




J 



nr«p 



, obscene, indecent shov. is guilty. 


This case, gentlemen. 


highly 


It is 


■innortant to the People of the State of New York. It is im- 


t also 


the defendants who are now arraigned 


Le- 


eenC"'' ?n r. morality s 


r— 1 ^ ^ ^ , 4 ^-. 


— -m 




eni 




hould be upheld and arc-' one wil0 v ^° _ 
orals,who disregards decency, who portrays 
r 8 regarded by you as guilty. 


eIcs thx 


rou r n 


have 


refully, go 

to as having 


upon the stage at the Apollo Theatre, 


look 


•■to all the situations 


hat arose in the course of the play 


that ha 


tified 


^ f ^ ^ 


-11 tho 


have 


the cuestion of gi 
..pc in the course of th 


innocence 
ec. and i 


c. • 0 - 


ituaticn 


f fQU *0 iS 


/ 


it appear 


tha 


«, females in the second act did 


. . ld indicate lechery and 

that woO-La 


n - rhe contention 


the 


rosecution. la other word? 

the evidence 


1 striot 




, _T. W 


ittorney could here ^ ou 4rs " ! fr ° 

" ttet ta5 been adduced that there wee e 

C Ft C-C W> "* *■ 

._~ f.r.Yll 




o r J r.r f 2 


come to 


111 be for you to ray «ben *«* 

ce of this case whether the conduct of 

t-hav aPP® ared u P on 
a si on when tney *vv 

as 


he occe 


ce tc 


present such a situation 
„ that their purpose 

■^■MMfwill he 



^ ^_ exualis. 

examine that 
these two females 

stage in the 

to allow the in- 

in: pure, i.ndecert. 



lascivious and immoral* 








to determine. As I said before, even though it may be con- 


UV 


tended by the defendants in this case that they were seeking 


*o teach some moral lesson, a moral lesson can only be 


tau; ht by decency. It cannot be taught by the employment 


of lines sncl words. 


and acts that might amount 


impure drama or obscenity. 


Sow that which occurred in the past ss has been 


mentioned in the course of the summation ol/the learned gentle 


men who presented this case for the defense furnishes no 


defense 



Vt which was said by distinguished personages 


tur 


furni 


And because Shakespeare 


saw fit to write, as 


counsel for the defendant has stated, 


in a manner 


which might be characterized as salacious litera-j 


ture eonvev 


ying impure thoughts furnishes no defense to the 


accusation made against these defendants. The only question 


iere to be determined from the evidence introduced is: Did 


this 


;he Statute, violate the law as read by me in the early part 


of may 


charge? That is the question, gentlemen, for you to 


determine in this case 


It was said, among other things, that these de- 


endants may be. in the event of a conviction, sent to Jail 


>u have nothing whatever to do with that. The penalty 


that might be visited upon these defendants, in the event of 


nothing 


The Court has a 


Very vast discretion in a case o this character. 


It is tru 



pon a conviction they may be sent to pri®Oh» it cam fc® 



that the Court has power to impose a line 



sentence. 


you 


influenced 


that 




7. 


m ] —t. ** ■ i -WhPu 















































• i. v. a a Bald In the couiuje of tho ituwrnvtion that theso 
u r .'^' 1 

flei’ondants might bo sent to Jail because If you trtke th -t 
into consideration* v.hon you are dotorralnlftg tha evidence 

3cil ii.hs been .'«.n produced opfxirmlt your Judgment on the 

vidence to be Influenced oimply because of noma penalty 
that might follow, then you vi&ate your paths a-, jurors. 
v 0 u are here only to try the naked question of fact and none 
other* You are not to be influoncod or affected by what 


vf 


l 


might happen in the eittht of a conviction. 

Upon the whole case th© defend nnts are entitled 

to the benefit of any reasonable Jdoubt nris : ' :r ° rn ' 

evidence. You are not permitted, gentlemen of the Jury, 

Sto go outside of the record in this case to find a reasonable 
doubt. A reasonable doubt, as contemplated by the law, must 
spring from the evidence. If you have a reasonable d0ub ^H 
arising out of the evidence adduced here that reasonable 

doubt becomes the property of the defendants, and they are , ^ 
entitled to an acquittal at your hands. A reasonable doubt 


is not a gue 


£.;• or a surmise; It is not a caprice 


A rea.son- 


a 


ble doubt must be based upon the evidence adduced In the 
. A reasonable doubt must not be resorted to by a Jury 


case 




83 a subterfuge to ©scape the performance oi an unpleasant 


duty 


As I have fold you before these accu ** ^ ^ * 


entitled to the benefit o. every reasonable doubt*« You have 
a right to examine all of the evidence in order to determine 

i'hAt.hiOY» ■J'Wrsvni o rs ar* d r’lii n > 1 1 A V t’.hfi'f T* l r llil t itl thiS 








case* A reasonable doubt does not mean that the State must 
establish, by proof, the facts beyond ell doubt, beyond all 

ry doubt. A reasonable doubt mwans Just what tha 



words themselves mean in their 



and 





fioation. 



guilt 


a 


\ 















*hese defendants beyond a reasonable doubt, not beyond an 
imaginary doubt, i 


) 1 


imply 


And when 


ih'it is done you v/ill be justified in finding the defendants 
uilty* But if the State fails to convince you of theiir^^ 
guilt beyond a reasonable doubt then it becomes your duty vO 

acquit them of the Charge laid in the indictment. 

A number of witnesses were called by the defense. 

You will remember that I excluded the testimony chat they 
sought to bring out. You cannot guess at what they might 
have testified to had they been permitted to testify because 


fendants 


by me t; 



incompetent. Therefore, you must not be affected 



nfluenc 


think 


by what you may now 
they been permitted to testify 


by their presence or 
testified to nad 


You are to 


n o 




overn.ee, as 


wi j-i 


;he 


c 'aid before, 

evidence which was received in thi 


r now in conclusion, only by 

- in mind. 



ase. Bes. 


7 c c; A 


entlszaen, tnat tins cass is -^P^ 

_ i.U» Clnfr /-VT* y at* V OTK« 

■hile ago, to tlie People ox ^ 


' ■ i, i 

■ 1 T V « 


xe 


—-fc r% 

3. n 


it is 


import 


Iso to these 


T 


ant 


verdict reaaerea 


fairly, judged fairly and 


4 fi 


should be tried 
which is con¬ 


sistent with the evidenc 
any bias or prejudice. 


viH <r =.r hv 


a. They should not be juegee 


Their calling in liie 


hold not be 


regarded as against them in the slight st degree 


Thev pursue 


what is called an artistic calling, ihe era 


is not the 


highest of the arts. 


think literateurs of the world will 




they 


adduced 






say that it is the lowest of the arts, tut never 
are entitled to a fair and impartial trial upon the evidence 

You taka this case, gantlanan of 
your own good judgment end intelligence 
sensible man would deal with any pro- 

9. 


Jury 














SY 










position in life. Xf you feel upon the whole case that the 
guilt of these defendants has been established beyond a 
reasonable doubt do not hesitate to say so. If, on the other 
hand, yon feel that the People have failed to establish their 
ruilt beyond a reasonable doubt in accordance with the rules 
that I have laid down for your guidance you wml say so by 


your verdict 


Y our 


verdict in this case will be guilty or not 




guilty 


These defendants are not being tried for the com¬ 


mission of a felony. They are now being tried for what is 
said to be a misdemeanor. You may now retire and state by 
your verdict whether under the evidence in this case, the ce 


fendants are guilty or not guilty 


of th 


a 


■causation laid 










against them In the indictment. 

:.ir. Weinberger: I except to that part of 
Honor’s charge in which you instruct the jury that they may 
draw inferences from any part of the pi ay, and I ask your 




Hono 


7 » 


T JO 


charge the jury that they must consider the evidence 


as an entire play, judge 


, -V> 

O *1 w> M v*-. j/ 


T' JO. 


in its entirety and that 


they cannot draw any inference 1 rom ace/ part ol it. 


The Court: Did I not say that? I was careful to 


say that. 






Mr. Weinberger* I have my notes on that. 

The Court* That Is what I said, that they must 




judge the play a 




a 


•/hole and not in part 






Mr. WeinbergerI 1 think your Honor, perhaps, aid 
s <iy that, but in the latterpart of your oharge you did make 
that statement and if your Honor did not, why I will withdrj 

the request. 



























The Court* What is your request? 


Mr. Weinberger: Merely that they cannot draw 














an inference fro 


e r v\r 




part of the play 




3 





stated In the early part of your c 



they must Judge 


the play in its entirety 


The Court: As a whole. 


Mr, iVeinberger: Your Honor charged the Jury 


thr r - ° 


<cx v c 


.Lesson csunriOu ho 


line; 


vvo 


oi 


duct that might amount to impure drama or ooscen 



i 


CT> 


to that Dart of the charge and 


8.s& y 


our Honor to in 


■ir- 


struct the Jury that they must take as your 


Honor stated in 


the first part of your charge, the entire play, and men if 


they should I 


S Oi u 


he opinion that 


-tain words or even 


acti:ns in the t1ay 



in 



b^t that does not nsca 




sake the entire play obscene 




ent 'r-nich would tend to 


the corruption of the morals of youth or others. 


The Court: well, suppo 


50 S 8 thl 




here was revolting 


conduct on the stage •- 


in* 



en two people or that there 


ti <o. 


ctual 


presence of tae audien 


it your contention that that 


would teach a moral lesson, ana, therefore, would be an ex 


cuse? 


„:r. Weinberger: That is nos 





to 


Honor's refusal to charge as requested and 


\ 


tA 


would ask your Honoi to instruct the jury that it is not 








n 


that governsi that they mjjst make up their 


Eainds from the questions of fact* 








The Court: I stated that to the Jury many times 





more 1 will say that I have 



I am not. 











the law. entitled to have an opinion 


You are to fora the 





* 


11 


* 


— 1 











Mr. Weinberger: I ask your Honor to charge that 


if the 



{*4 




in doubt as to the gilt or innocence 





either of the defendant 


o 

UJ j) 



at it is their 



to find 


the defendants innocent unless they are of the opinion that 


the District Attorney has proved the defendants' guilt 


beyond all reasonable doubt. 


The Court; I so charge. 


I#« ' 

XaT * 


Weinberger: I except to your Honor 


's statement 


in your direct charge, that that which was said by the cis 




tinguished personages in Elizabethan times furnishes no de 


fense here and because 



saw fit to write, as 


counsel for the defendants stated, in a manner that might 


be said to be salacious literature, furnishes no defense in 


the are sent case. 1 except to your 



's remarks in 



respect, 


instruct 


jury that if 


they believe that the presentation oi this play was proper 


and that past literature 



past drama presented it also 


in the same proper manner, the feet 



4* 

u 




one oi 




is laid in a brothel is not suiliclsnt to have them i 



the defendant 





ct 


nd that they can take into con¬ 


sideration past literature or drama. 


The Court 


decline to charge that. 


Mr. Weinberger: I respec 



exe 



I res 



ask your Honor to charge the jury that they 

wi th 

take into consideration the intent/which the play was 







re was no 



•« 





the part of the 


H * 



to viol 






mst be acquitted. 








: 



say to you. 




may be 



from all the surr 



circumstances. 




Mr. Weinberger: I ask your Honor to charge the jury 


ia. 











I 





7 






that they am at only consider the 


entire play 2 nd roust not 


'onsider isolated parts, whether of language or action on 


tho 0 


,tage, unless they are of the opinion that any isolated 


gu 


the entire play ooscene. 






immoral and Indecent which would tend to corruption of /nth 






ar ,d others 


The Court: I have said that several times. 


Mr. Weinberger: I take an exception to your 


Honor not char 



rr it at this time 


X a sk your Honor to 


charge that as a matter of fact the 


play nood not point & 








moral 


The Courts X so charge. 


Mr. 



I ask your Honor to charge that 


. .. ,, lks of brothels, and shows a brothel, that 

even though it talKS ox vr * 9 


of itself is not a violation of law. 


The 


Court: I so charge. 


Mr. 


r 't c-ir vnur Honor to charge that tn= 
Weinberger: I ask your 


play rnu?t not 


indecent, immoral or impure 
only be obscene, inaecen , 


drama, but it must in 


a 


that 


corruption of 


the morals of youth and others. 


The Court: i so charge 


Mr. Weinberger: 


I ask your Honor to charge that 





e a ( 


given se§ facts 


are susceptible of an Innocent 




as well as a guilty cons 


atraction, the jury 


iust accept the 




innocent construction. 


The Court: 


vou must accept the mor 
j n other words, you mu 








.. I so charge* 

rather than the im-ioiax* 




Mr. Weinberger: 


X ask your Honor to 




w ■ 


Jury that if the play 


in 


the Jury 1 ® opinion is 


literary as 


a 


lstinot from the 



ohlc, they must a 



If the 




i a. 























Jury is of the opinion that this is a real drama portraying 
life and its lessons, and not a mere pornographic show for 
the purpose of exciting sex and lust, they must acquit. 


/M 


£ 


The Court: The v/ord pornographic pertains to ob¬ 


scene literature 


It is a v/ord derived from the Greek. That 


applies to books particularly and not to scenes enacted In 


a play• 


Mr. Weinberger: I respectfully except to your Honor’s 


refusal to charge, and X again 


■ * 

G* 


that 


ooinion of this Jury this is real dram 


life and its lessons and not a mere pornographic snow for 




purpose 


exciting sex lust they must acquit. 


The Court: I so charge. 




Mr. Weinberger t I ask your Honor to charge that the 

p 

Statute in question is directed against lewd, lascivious 


ana 


the tendency of which is to 


* 


ano. 


ana n 


the Jury is of 


the opinion that this play has not the tendency to excite 

lustful and lecherous desires they iuu:.>c acquit. 


The Court: I refuse to 
except as I have already charged. 


charge in that langu 


Mr. Weinbergers Exception 


I ask your Honor to 


charge that the Jury should he instructed that even ix a 

oook or a olay does not teach a. moral lesson the Jury oust 

find that it is not a violation of law if it does not tend 

to the excitation of lustful and lecherous desires. 

The Court: In substance I will say that is correct 

law > though it is not the 


h it is not th$ langu a 
j.'.r, Weinberger: I take an exception 

hcr-ir*. tiint. rtvan though this play is 


I ask your 















unde* 


eamy .side of life, 


make 


it a violation of the law 





The Court: Do you contend that this is a ? 


of the underworld? 

Mr. Weinberger: In a sense there is a brothel 
aria there are brothelkeepers, and to that extent we clai 




that it .is a play of the underworld. 


The Court: 


that 


under¬ 

indecency 


•hy 


counsel for the defendants is correct 


! ii I 

I 


Mr, Weinberger: I ask your Honor to charge that 
the jury must be convinced beyond a reasonable doubt that 
this play would tend to corruption of the morals of youth or 
others, and if they are not conveinced beyond Reasonable 
doubt that the play would have that tendency the rust acquit# 

The Court: I so charge. 








Mr. Weinberger: I ask your Honor to charge zha.t 


even if 


un 1e 


play as a whole tended to excite lustful and lechorous 
desires beyond a reasonable doubt it would not be a violation 
of the law. 


The Court: 


ppeared 

within 




ant 




Mr. Weinbergers Exception. I ask your Honor to 
t even if the Jury should be convinced that any 




language may be considered obscan 



lmiecent 


Wife acquit 


The Court: I so charge. 

























irse the 


























Weinberger: I ask your Honor to 

Jury that even if the jury should happen to he convinced 

tlvxt one part of the business or the language on the stage 

m ight be considered obscene, immoral or indecent that if 

a 

the entire play points/moral they must acquit. 

The Court: I refuse to charge in that language. 
Exception. 

Mr. Weinberger: I ask your Honor to charge that 
even though a seeker after the sensual and degrading parts 
of a play may find in some part of this rlay something 
to satisfy his pruriency that it is not sufficient for the 

jury to convict. 

The Court: Now you want them oo take excerpts. 
Mr. Weinberger: No. 


11'T, 

' i J 


The Court: As I said before, a play must be 


judged 


■nine 


ther it comes 




within the prohibition of the statute. 


Hr# Weinberger* I respectfully except 


T 


Tt t *31 T* — 


ness to the Court I v ant to say that I am quoting fro; 
of the cases, and X am pointing out that if someone goes 
there for that purpose, only that, even thou h a 


ne 







aftei the sensual and degrading parts of a play may find 
some part of this play something to satisfy his prurienc , 
that it is not sufficient for the jury to convict. 

The Court: I will not charge in that language. 



Exception. 




even 


a play 



seeker 


your Honor to charge that 
sensual or degrading parts 


in some pa*fc of this pi y something 


*y his pruriency the jury must still acQuit if they are not 


16* 




















convinced beyon* a reasonable doubt that this play is porno-^'! 
graphic and solely for the purpose of exciting lustful and 
lecherous desires, but on the contrary find that it is a 


drama 

moral. 




and 


.the Court; Pornographic means a description of 
prostitutes and their conduct. It pertains to obscene litera- 


tur e 


You are using the word pornographic in a case of this 


character when it is not applicable here at all. 

Mr. Weinberger! Exception. I ask your Honor to 
charge that even if the Jury should be convinced beyond a 
reasonable doubt that some of the language or business on the 


stage taken by themselves are 


vulgar and Indecent they must 


still acquit if the entire play has a serious moral purpose 


and 


slection 



any part or any small portion of the language or business 

m ^ * p I ■; I ^ t? ir T: MV Be. r r ~ H BIH9 # A 

on the stage, even though such part of the business or lan- 
gu&ge on the stage might, as a matter of law, come within the 

prohibition of the statute. 

The Courts I decline to charge except as I have 


fine 


Exception. 


Mr. Weinberger! I ask your Honor to charge that even 


iif some of the phrases oi‘ the play are offensive to the 

taste of our d.-vv or to the taste of the Inrv. vet thov 


cannot 


**hd the defendants guilty. 


The Court! I am not going to deprive the Jury 
determining the question of fact hare. It is for you to 
Ua y> 1 cannot charge in that language. 


heoption. 

Mr, Weinberger! I ask your Honor to charge that the 




















l r L. 
£' {*> 


IT. a 


literatu 


jury 

from the mere portrayal of the obscene. 

The Court: Are you going to ask me to tell these 
jurors to apply a test that would be applied by litterateurs? 

V 

III do not think it is contended here that these gentlemen in 
the box are professional litterateurs. 






Mr. Weinberger: I have not said so. 

The Court: They are to apply the test of common 


sense, that is all. 


Mr. Weinberger: The test of com ion sense and take 


into consideration the world's literature and the world*s 


drams 


at this tria 


y our 


regret to say that the Judg 
amiliar with the world's lit 




the 7rorld' s drama. Occasionally X have an opoortunity to read, 
but X never could retain all the facts of the 7/orld's drama 

and the world's literature. 

Mr. Weinberger: I mean, if your Honor please, that 


we 


are all ordinary, everyday people, but v/e have a certain 


drama 


I ask the Court 


to charge that as i'ar as they 


and 


the drama that they can take that as a measuring stick and 
measure this drama as part of the v/orld's drama. 




The Court: I 


£14 


them to take 








easuring stick into the jury room 


the 


They 


own 


Mr. Weinberger: Exception. I ask your Honor to 
t Jury that unless they find that this play makes 
■Irk and attractive to youth or others they .must 


acquit. 


The Court: X oannot find 



word alluring in the 
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The exceptions also recite as follows* "TBe government in¬ 
troduced in evidence the book described in the indictment, 
and caused to be read the following passages from the said 
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6, Ninth Day. No evidence of the character of the book was 
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